





|r0CuMnjj[s d % donncil 


OF THE 



LIEUT.-GOVEKNOR OF BENGAL 


FOR THE rURPOSK OP 


MAKING LAWS AND REGULATIONS. 


Vol. XIV-1882. 


|)ubltsg£0 ol t^c Cflunal. 


Calfttlta; 

PEIS TED AT THE BENGAL SECBKrASIAT PEE88. 




PROCEEDINGS 


OF THE 

COUNCIL OF THE LIEUT.-GOVERNOR OF BENGAL 

FOR THE 

Purpose of making Laws and Regulations. 


Saturday^ the 215^ January 1882. 

|lrf Stilt: 

His Honor the Lieutenant-C^overnor of Bengal, Presiding . 

The Hon’ble (J. 0. Paul, c.i.e., Admcaie - General . 

The IIon’ble H. L. Dampier, c.i.e., 

The Hon’i5LE H. J. Heynolds, 

''I'he Hon’ble II. A. Cockerell, 

The lIoNhjLE D. M. JUrbouk, 

Tlic Hon'ble T. T. Allen, 

The Hon’ble Maharajah Luciimessur Sing Bahadoor of Durbhanga, 
The IIon’ble P. Prestage, 

The IIon’ble Kristodas Pal, Rai Bahadook, c.i.e., 
and 

The IIon’ble Ameer All 

AMENDMENT OF THE CALCUTTA MUNICIPAL CONSOLIDATION 

ACT. 

The Hon’ble Mr. Reynolds moved for leave to introduce a Bill to amend 
“The Calcutta Municipal Consolidation Act, 1876.” H«; said this was a very 

simple measure, and he would have been unwilling to trouble the Council with 
it, but there was a practical difficulty which could only bo removed by legisla- 
tion, and the Government of India bad suggested the amendment of the law.. 
The only object of the Bill was to alter the date of the commencement of the 
municipal year in Calcutta from the 1st of Januarj^ to the Ist of April. The 
Government of India had determined to publish, with the annual statements of 
revenue and finance, an abstract of the accounts of all the municipalities in 
British India, and in order to secure uniformity in the preparation of these 
accounts, it was thought essential that the jiiiunicipal year of Calcutta should be 
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the same as the official year, which had been adopted throughout the country. 
But under the law as it now stood this change could not be effected. The 
Municipal Act prescribed certain dates on which licenses were to be taken out, 
and specified certain months in which meetings were to be held for fixing the 
rates of assessment and preparing the budget : and no power to alter those dates 
had been reserved cither to the Government or to the Municipality : it was there- 
fore necessary to introduce a legislative measure. Of course, when the change 
had once been made there would be no more difficulty in preparing a budget 
for the year beginning on the Ist of April than for one beginning on the 1st of 
January. The only possible inconvenience would be during the year of tran- 
sition. He had been in communication with the Chairman of the Calcutta 
Municipality, and thoy had agreed upon the form of a short Bill which he 
hoped the Council would accept. He need not at present refer to the details of 
the Bill, as he was now only asking for leave to introduce it, and if leave was 
given, he hoped at the next meeting of the Council to introduce the Bill, and 
before that time it would be printed and in the hands of hon’ble members. 

The motion was agreed to. 

EMBANKMENTS AND WATER-COURSES. 

The Hon’ble Mu. Dampier moved for leave to introduce a Bill to amend 
the law relating to embankments and water-courses. He said that, before 
the year 187J, the liability for the maintenance of embankments throughout 
Bengal was vague and indefinite. It was acknowledged that there was an 
obligation somewhere — an obligation towards the agricultural community at 
large — to aflPord protection from inundations. But how far that obligation rested 
upon the Government, and how fixr it rested on the zemindars individually of 
the estates which were benefited, was what one of His Honor’s predecessors 
would have called a fluid” question, the solution of which was to be found 
exceptionally in the settlement arrangements of certain estates only. Previous 
legislation had dealt only with the mode of giving effect to the obligation in 
cases where it was assumed that it rested with one party or the other — with 
the zemindar, or the Government. 

In 1873 Mr. Schalch introduced a Bill into this Council to amend 
the existing law, and during the passage of that Bill through this 
Council, it was found that the time had come for defining the liability more 
precisely. The age of give and take had passed away ; the time had passed 
away when people were ready to accept a paternal Government as an 
arbitrator to do justice between individuals and the public at large. The 
passage of that Bill through the Council was delayed for the purpose of 
making a thorough enquiry into the matter. Settlement engagements were 
examined, the general custom which had prevailed with regard to particular 
embankments was looked into, and a definite conclusion arrived at. The 
Government accepted certain definite liabilities, which were formulated in the 
Bill and ratified by this Council In the shape of Schedule D, which contained a 
list of the embankments for the maintenance of which the Government was to 
be liable in the future. With this part of legislation His Honor’s Government 

The Hon^hle Mr. Reynolds. 
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had no intention to interfere. There was a clause in the existing law which 
enabled the Government to add embankments as occasion might occur to 
Schedule D, and there was no intention of revising that schedule or of making 
any alteration in this substantive part of the law. 

But, apart from the question of public embankments which had to 
be maintained at the cost of the public revenues, previous legislation had 
conferred upon the Government the right and duty of executing, through its 
officers, the works which were necessary for the maintenance of other embank- 
ments, the obligation for which rested on the zemindars. The expense was 
to be advanced by the Government and to be recovered from the zemindars of 
the lands benefited and tlic tenure-holders upon those lands. The Act of 1873 
re-enacted, with amendments and improvements, the procedure clauses which 
empowered the Government to enter upon lands as necessary, and to do all that 
was required for tlie maintenance of these public embankments through its 
own Engineer officers, and it enacted clauses for apportioning the cost of such 
works among those who were liable to pay them, and for recovering such 
cost. These were tlio clauses with which the Bill Mu. DAMriEE had now 
the honour to introduce would deal. In the course of eight years^ work- 
ing, as usual, defects had been discovered and suggestions had come to 
the surface for improvements to facilitate the working of this portion of 
the Act. 

Ho would mention briefly the principal changes which it was proposed 
to introduce. Under the existing law certain powers for altering the course 
of embankments and removing embankments and starting now works were 
vested in the Collector. It had been found that the questions involved in the 
exercise of this power were so important and so often affected large tracts 
of country around, that it was not safe to leave them in the hands of the 
Collectors of individual districts. The Board had been obliged to issue 
instructions prohibiting Collectors from exercising certain of those powers 
without the previous approval of the Board to the project. A good deal had 
since been said about tlic impropriety of the Board — an executive authority- 
restricting the exercise of a power which the Legislature had conferred on 
its subordinates, but the fact remained that the Collector now was not 
allowed to exercise the powers in question without first obtaining their 
approval, and now the Government had thought it right to go still further, 
and to require that such projects should before adoption come up for the 
consideration of the Lieutenant-Governor, who would examine them in the 
Public Works Department with reference to the whole country which might 
be affected. The necessity of sending up these projects for the sanction of the 
Government before they were undertaken was one of the changes which it was 
proposed to make by this Bill. 

Then in the existing law there was a certain section which provided that 
the land of embankments should be vested in the Government in trust for the 
public or the zemindar as the case might be. This section was indefinite and 
led to much difficulty and objection in its working ; it was proposed to 
define that right of the Government more clearly. 
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Tliirdly, as the law now stood, when damage was inflicted upon any person 
by any work whicli was done under the Act, compensation was to be made to 
him, and the Court which awarded compensation was not bound to take into 
consideration what benefit, if any, tliat same work had done, although the 
benefit accrued to the same individual in another part of his property. That 
defect would now be remedied. 

One of the most important of the proposed changes for the benefit of the 
zemindar particularly was in the apportionment of the expenses. The law 
now required tliat the expenses incurred in each year should be separately 
apportioned over the zemindars and tenure-holders who were liable to pay, 
and the procedure in that behalf was so elaborate and intricate as to bo 
almost unworkable. It was now proposed that the Government should estimate 
what the cost would bo of maintaining embankments in any given tract, for the 
expenses of which the zemindars were liable, for a certain number of years 
as might be fixed in each case; that the amount so estimated should be divided 
into as many equal parts as there were years, and that a rate should be 
apportioned over the zemindars once for all — a contract rate in fact. The 
apportionment would bo once for all instead of every year. 

The existing law required notices to bo served at every step in such 
number on every petty holder as to be perfectly unworkable. This would be 
simplified, and the principle adopted in the Koad Cess Act would be intro- 
duced, which provided that special notices should be served only upon those 
who had interests above a certain amount. Those whoso interest was very 
small must be satisfied with the general notice, which would be very widely 
published. 

Lastly, there would be a special clause introduced with regard to the 
apportionment of the expense of maintaining the Gunduk embankment in 
Mozufierpore. A custom had prevailed there of apportioning the expense 
according to a method resembling one of the three modes which the Act 
recognised ; but the practice varied somewhat from the prescribed system, 
and the assessments under it did not come strictly within the four corners of the 
clauses which empowered the Collector to apportion. He therefore proposed to 
introduce a section legalizing the customary mode of apportionment in respect 
of these embankments. 

The motion was agreed to. 

The Council w^as adjourned to Saturday, the 28th instant. 

The Honshu Mr, Dampier. 
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Saturday^ the 28//t January 1882. 

PliESENT : 

Ills Honor the Lieutenant-Governor of Bengal, Presiding^ 

I'he Hon’ble G. (1 Paul, uj.e., Advocate- General^ 

The Hon’ele II. L. Damfier, c.i.e., 

The Hon’ele II. J. Ekynolds, 

The Hon’ble H. k . Cockerell, 

The Hon’ble I). ]\I. Barbour, 

The Hon’ble T. T. Allen, 

The IIon’ble Maharaja Luchmessur Sing, Bahadoor, of Durbhunga, 
The Hon’ble F. Pkestage, 

The IIon’ble Kkistodas Pal, Rai Bahadoor, c i.e.. 

The IIon’ble Ameer Ali, 
and 

Tlie IIon’ble J. E. Caithness. 

EMBANKMENTS AND WATER-COURSES. 

The Hon’ble ]\Ir. Dampier moved that the Bill to amend tlie law relating 
to embankments and water-courses be read in Council. Ho said that the 
Bill had boon in the hands of Ilon’ble Members for the time required by the 
rules. Although the Bill had been a good deal recast, he had adhered to the 
division into Parts which was to be f(»und in the present law (Bengal Act VI 
of 1878). He would notice the principal changes which this Bill made Part 
by Part. 

The first section wliich deserved notice was section 2 in Part I. The 
original intention had been to repeal Act VI of 1878 altogether, and to 
re-enact all the provisions of the embankment law into one statute totus, 
teres^ atquc rotmidus. But unfortunately there was a practical difliculty. Some 
of the provisions of the existing Act were such that the Lieutenant-Governor 
liad been advised that, if this Council were to attempt to re-enact them into 
law, then, according to the stricter construction which was now put on the 
restrictions which the Indian Councils’ Act placed on the powers of this 
Council, the inclusion of those provisions would imperil the assent of the 
Governor-General being given to the Bill ; he was obliged, therefore, to say in 
the Bill that Act VI of 1873 was repealed with the exception of the sections 
set out in the first schedule, and then he was obliged to have a very 
awkward schedule (II) of references, to explain how the references in the 
uiirepealed parts of Act VI of 1873 should be understood to apply to the 
corresponding passages in the present Bill about to pass. 

In the preliminary part (Part I) he had introduced three sections (4, 5, 
and G) which might be said to deal with the general rights of the Government 
in reference to embankments as distinguished from rights connected 'with 
individual works. At the last meeting of the Council he mentioned that 
section 34 of the existing law, which declared that embankments wore vested 
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in the Government, was vague, and had led to considerable misconstruction. 
Sections 4 and 6 read together were intended to remove that vagueness. 
Section 4 of the Bill reproduced section f34, which provided that embankments — 
meaning thereby the mound itself and its bermes proper — should vest in the 
Government itself. But then there remained the question of those plots of 
land adjacent to the bermes from which the Engineer had been in the habit of 
taking earth and other materials for the repair of the embankment. Under 
the existing law, surveys had been made of the lands which vested in the 
Government under section 34, and in carrying out that survey, the local officers 
had included these adjacent lands. Of course the proprietors immediately 
raised the question. They said “ you have used these lands to take earth from, 
but they are not part of the embankment in the sense of section 34, and that 
section does not vest them in the Government.” Section 5 of the Bill had been 
framed to meet this reasonable objection. It was to the effect that lands which 
had been customarily used for taking earth and other materials for the repair 
of public embankments should bo at the disposal of the Government for 
that purpose only ; that compensation should only be paid in respect of all 
other damage done to property on such land, but not in respect of earth and 
other materials taken from it ; and then it was provided elsewhere that if the 
proprietor thought that such land was permanently injured, he might require 
that the Government should accpiire the land under the Land Acquisition Act. 

Section G was also a new section, and was rather an intricate matter to 
explain. It had to be read with section 18 and section 74, and was intended 
to meet a want which had been felt in administration. The existing law on 
the subject was embodied in section 53 of Act VI of 1873, which ran thus — 

“ Every person who, without the previous jjormission of tlu; Engineer, shall erect, or 
cause or wilfully permit to be erected, any now embankment, or shall obstruct, or divert, or 
cause or wilfully permit to be obstructed or diverted, any water-course, if such embankment 
or water-course is likely to interfere with, counteract, or impede any public embankment or 
any public wator-ceurec, or sliall abet any such act, shall be liable on conviction to a fine not 
exceeding five hundred rupees, or, in default of payment, to imprisonment of either descrip- 
tion for a period not exceeding six months.’’ 

Under the law as it stood, any person might, acting on his own judgment 
and at his own peril, construct an embankment, or divert water-courses, and so 
on, if ho thought that his work would not interfere with, counteract, or impede 
any public embankment, or any public water-course. But it was often a very 
difficult matter, requiring the knowledge of professional experts, to judge whether 
the new work did or did not so interfere, &c. As the law stood at present, 
when the Engineers found out that any such objectionable new work had been 
executed (and this they had to detect for themselves), if the Collector wished 
to enforce the penalty of the section, he was obliged to prove to the satisfac- 
tion of the non -professional officer who presided in the Court that the work 
done was such as ‘Ho interfere with, counteract, or impede any public 
embankment or public water-course.” To prove tliis judicially was no easy 
matter ; however obvious the thing might be to experts who understood the 
subject and the local circumstances, the attempt to prove it judicially was 

The Ilon^hle Mr. Dumpier . 
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just as likely to break down as not. Under section 4, clause (21 of the existing 
law the Collector had the power to remove an embankment if he considered it 
an obstruction and that it interfered with the drainage of the country, but if 
ho failed to get a conviction under the penal clauses of the Act on the ground 
that it so interfered, then the party who put up the embankment would under 
section 30 be able to claim compensation for the removal. This made 
it extremely difficult to work. The Lieutenant-Governor had therefore found 
it necessary to ask the Legislature for power, in some parts of the 
country where circumstances required it, absolutely to prohibit the con- 
struction of such works without leave previously obtained from the autho- 
rities. But this was not absolutely necessary in all parts of the country ; 
and the provisions of the Bill had been devised to moot this state of things. 
Section 6 provided that the Lieutenant-Governor might notify certain tracts 
within which the works should not be done by individuals without obtaining 
previous permission, and the mere fact of so violating this prohibition had by a 
subsequent section of the Bill been made penal. But, as Mr. Dampiee had 
said, it was not necessary to extend this somewhat strict clause to the whole 
country, and therefore as regards all the country which was not notified as 
included in tracts to which the prohibition should apply, the law would remain 
as it had been hitherto. 

Passing on to Part II, relating to the powers of the Collector and 
the procedure thereon, section 7 was very important and took the place 
of the old section 4. It defined the powers to be exercised by the 
Collector — by the Collector not as an individual officer, but as the 
representative of the Government, acting in its Revenue Department. 
That should be thoroughly understood, because a good deal of discussion 
had been raised on this point. Under the existing law, the Collector 
had a good many of these powers, and when it became necessary for 
his revenue superiors to restrict him in the exercise of those powers, 
it had been urged that as the law vested them in the Collector 
it was unconstitutional of the superior revenue authorities to restrict the 
exercise of them by each Collector according to his own discretion. Mr. Dampiek 
himself thoroughly disagreed in such a view. His own belief was that 
whenever (in connection with tlio performance of executive as contra-distin- 
guished from judicial functions) the law said that the Collector or the 
Magistrate, or any other specified officer, might do so and so, it meant (unless 
thq contrary was expressed or implied by the context) that he might do so 
' A his executive superiors would let him.” However, section 7 as drafted 
met the objection ; its purport was that those works, regarding which it had 
been found by experience that a larger view should be taken than that which 
the Collector or Engineer of an individual district might take, should be 
initiated by the Collector, but should not be finally undertaken without the 
sanction of the Lieutenant-Governor, who would consider the proposal in the 
Public Works Department, with reference to the whole aspect of the question. 
Of course the Lieutenant-Governor was to be got at through the usual channel 
of the Commissioner of the Division, and so on. 
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Regarding Part III, procedure in the case of danger to life and property, 
what was called the “ emergent procedure,’’ he had no remarks to make, because 
it was a reproduction of portions of Part III of the existing Act. There was no 
alteration which was of sufficient importance to bring to the notice of the Council. 

Part V, which was imperfectly headed acquisition of land,” but which 
ought to have been headed “ acquisition of land and compensation,” liad been 
the subject of much discussion ; but the only alteration which had as yet been 
embodied in the Bill was the 4th clause which had been added to section 38. 
As the law stood, in awarding compensation for damage done, there was no 
jmovision made that any benefit which the party claiming compensation had 
derived from the same work, in another part of his estate perhaps, should be 
set off against his claim to compensation for damage done to him elsewhere. 

Mr. Dampier had therefore simply re-enacted from Act XXXII of 1855 
that the Judge and the assessors should take into consideration, in settling the 
amount of compensation, whether any party to the suit had derived benefit 
from the work in respect of which compensation was claimed, and should setoff 
the estimated value of such benefit against the compensation which would 
otherwise be decreed to such })arty. That was the only material alteration 
as yet in the Bill. But his hon’ble and learned friend the Advocate-General 
had brought to his notice a correspondence which would make it necessary to 
introduce certain words into this Part of the Bill to clear up certain doubts 
which still existed therein, and to which he would call the attention of the 
Select Committee in due course. 

Then, Part VI related to the cost of works, proceedings, &c., and in con- 
nection with this Part Mr. Dampier would notice a difficulty which he had 
mentioned at the last meeting of the Council as regards the service of notices 
which were required by the Act at every turn. And here he would read to the 
Council what Mr. 11. L. Harrison said in his Manual on Embankments in a 
note to section 38 of the Act — 

“ It has hoen already remarked that the weak point in the Act is the system of serving 
notices in the most wholesale manner at every stage of the proceedings. Take an ordinary 
ease of the re})airs to a line of emhankments some 20 miles in length, which would probably 
protect some 200 square miles of country which might well contain 250 estates and 500 
villages. The cost of repairs would, perhaps, be Rs. 4,000 iu any given year. Notice of 
the receipt of estimates would have to bo served on the 250 estates by putting up a copy at 
the mal outcherries of such as had them, and where no such ciitcherry exists by fixing them 
up in a conspicuous place, and by delivering a copy to the agent who paid the last, or shall 
pay the next, instalment of revenue, if the revenue be over Rs. lOO per annum. Next, 
on the receipt of the accounts, the same process has to bo gone through for the 250 estates 
and the 500 villages, and to crown all, when the amount to be apportioned has been fixed, 
similar notices have to be served, containing the list of names, that is 750 notices, each 
containing 750 names. Lastly, when apportioned, further notices have to be served on 
estates (section 49). Thus iu the case concerned 2,500 notices would be served from first 
to last, to levy Rs. 4,000, even if levied once for all; and it can hardly be maintained that 
it is practicable to go through this procedure month after month. The alteration which 
is needed is to make the service of separate notices only necessary for large estates where 
payments would be heavy, say estates paying above Es. 100 revenue as in the case of the 
Eoad Cess Act.” 

The UoiChle Mr. Dampier. 
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That was the principle which had been adopted in the Bill. Notices were 
divided by sections 78 and 79 of the Bill into general and special in respect 
of each project of work, of each set of estimates, of each sot of accounts, and 
of each apportionment of expenses ; general notices would be widely published 
as provided in section 78, but special notices would only be served in respect 
of the larger interests affected ; the amounts to be paid in respect of some 
estates and tenures were so small that the service of special notit^es would cost 
more than the amounts for which they were served. Mr. Dampier thought 
this change would commend itself to the Council. 

Section 57 recognized the mode of apportionment which had hitlierto been 
in force in the G unduck embankment in the Mozufferpore district. ]t was 
found that the expenses hitherto incurred for the maintenance of these embank- 
ments had been a])portioned on a system which affected to be one of the three 
modes of apportionment recognized by the Act. Hut it was not exactly in 
ac(‘ordance with any of those systems, and the jiroccdure wliich had been 
adopt(al was not covered by the section in the existing law. ddio object of 
the clauses which had been inserted in the Ibll wais to legalize wdiat had been 
done, and also to legalize the system wdiich had now l)ecome the custom in 
resj)ect of these embankments as regards tho apportionment of all expenses 
to be incurred in the future;. 

Sections to ()7 contained, perhaps, the most important part of the Hill. 
Ilon’ble i\lembers wlio had read the coriespondenco which had been circulated 
as annexures to the Hill Avere aware of the didiculty wliich attended the apfior- 
tionment year by year of the expenses actually incurred, and there wus another 
objection to the existing system. When an embankment was first taken in hand 
by tho (jJovernuK'nt, there was usually a very largo iniiial expenditure to 
get them into j)ro])er form. Tho expenditure of tho first two years was 
extremely heavy, and the payment of it was an intolerable burden on tho 
Zemindars concerned ; but after the embankment was got into order the mere 
expense of maintaining it Jind of repairs was trifling in comparison. It was 
proposed to get over the didiculty and trouble to all concerned by introducing 
what miglit be called the contract system. The Lieutenant-Governor would 
decide what was likely to be expended in the maintenance of an embankment 
in any number of future years wdiich lie might think proper to take as the 
period included in bis order. Then, the total of such amount would be the 
amount payable by those who were liable for the expenses during that period, 
and that total amount would be divided into as many equal parts as there were 
years within that period. The limit which was imposed by a certain section of 
the present Act was retained, but the amount payable in any one year 
would not be more than one rupee an acre, on the area benefited or 
protected. 

It was obvious that any means by wliich all the annual repetition of tho 
flood of notices and trouble of apportionment could be got over would be an 
enormous relief to those who were concerned. Before the contract was finally 
entered into the parties interested would have every opportunity of submitting 
their objections, which would be fully considered. 
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Section 60 was a reproduction of the existinj; law which provided that the 
amounts due to the Government under the Act should be re(‘,overod as arrears 
under tlie provisions of the l^ublie Demands’ Recovery Act. Mu. Dampikk 
was personally answerable for tlie introduction of sections 70 and 71. Under 
the existing law the only inodes of r<‘Coverin^ arrears was under tlie provisions 
of the Public Demands’ Recovery Act, und(T which the property and person of 
the individual only, wlio was liable for the j^aynumt at the time of apportion- 
ment, could he followed. Su}>j)ose that before the amount was levied the 
proprietor sold his estate and became insolvent. Was the (hivornment, which 
had advanced the money, to lose the sum which it had advanced? Certainly 
not. Hui money had l)(‘en exfxaided for the beneiit of the estate, and 
it was only reasonable that ])aym(‘nt of the amount should 1)(‘ secured on the 
land. Th(! princi])le of sec,ti«>ns 70 and 71 was not new ; it had heoii ac.cepted 
by the (council in the l)raina^e Act wl:i(R it passcnl last year. Jf the Collector 
could not recover from the individual, or under any circumstances, if hcthoup^lit 
proper, ho would be ernjxiwered to naaiver the sum advanced from the laud in 
one of the modes specifnal in siadion 71. 

Sections 8:2 to 84 rclatc'd to ajipeals and the power of revision and control, 
'riie esseiKUi of tluun was that ce rtain orders should he ap])(ndal)le as of rif^^ht, 
hut in all matt('rs the superior (arntrollini’^ authorities should have the ])ower of 
controllinj^ and of n'visin^ tlui ord(‘rs })assefl hy their subordinates. 

Section 8S was muv, and it jirovidcal that tin' Lieutenant-Governor mi^ht 
mak(' certain ruh's. it was 1ak(‘n fiom the ih'iigal Irrigation Act, 111 of 1876. 
It was found a very useful jirovision, as under it almost amihing which was 
overlooked in the Act in n'spi'ct to machinery might he sujiplemented by means 
ot ruh's pass('d h}^ the Li('utenant-Gov('rnor. 

d’hen seedion 86 .sav('d the ojicration of cu'rtain Acts; it jirovided that the 
Act should not apply to any emlKinkment, land, or water-course; which was 
under the ojieration of the Drainage; Act, tin' Irrigation Act, or the Canal Tolls 
Ac;t. 

The lloNhmi: XinsTouAs Ihvn said In; geTU'rally ac(;('pted the reasons which 
iiad inducc'd tin' hon’hle move'r to introduce this Ihll. He entirely agreed 
with him that tlu' eight years’ working of the Act had certainly disclosed 
defects which ought to he remedied. Ih' was glad to observe tliat the hon’hle 
member did not interfi're with the substantive jiart of the law. rhe Rill was, 
strictly speaking, to he a Rill of details, which would he hett('r dealt with in 
Committee. Rut there was one imjiortant question of priucijilo which Bahoo 
Kkistodas ]\l wished to bring to tin; notice' of the hon’hle Council. Under the 
existing Act, ami under the Rill as it had bet'n framed hy the hon’hle mover, 
the Collector would he the resjxm.sible otlicer to supervise the operations of the 
Engineer, subject of course to the control of the Commissioner, the Board of 
Revenue, and the Cfovernment of Bengal in the Public Works Department. The 
Collector, as the hoirhle mover observed, would be the rejiresentative of the 
Revenue Department of the Government, but Baboo Kkistodas Pal found 
that a very experienced Collector had himself stated that he was not in a 
position to exercise any control over the Engineer. Ho held in his hand a 
The lion' hie Mr. Dampier. 
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copy of the report of a Committee appointed by Ilis Honor’s Government in 
1879, wliicli was sisrned by iMr. Dumpier, Mr. Harrison, and Colonel Ilui^, 
and in wliich it was stated that ]\Ir. Harrison strongly contended that it is 
quite impossible for the Collector to exercise any control over the 
details of repair estimates, and that any rule tlie tendency of which 
is to make l;im responhi])le for them is inecjuitable, and must pnictically 
be a dead-letter.” ICvr.oo Kkistodas 1*al thought it would conduce greatly to 
the relief of the Collector if a committee was associub'd with him in superin- 
tending the o])eration of the Ael. d’ho EmbankiiKMit Act, he submittc'd, was 
analogous in prineij)le to the itoad (avss Act and tlui Drainage Act, and under 
the last two Acts committees were a.s.sociated with the Colh'ctor for tlie 
administration of those Acts. There W(‘re many questions arising out of the 
Act in th(^ settlement of which th(‘ Collector might derive material assistance 
if persons interested in einbaiikmeiits were associated with him as a committee 
to give him inforimition and advice. He did not mean that the power and 
control of the flovernment ov('r the operations of th(‘ Colh'ctor should in any 
way be dimini>l'(‘d ; all tlmt he meant was that, if piu'son.s intenisfi'd in 
embankments, and who weia^ napiin'd to juiy for their iimiiitimamH', were 
forim'd into a committ('(‘ and assoraated with tin; Colli*ct(«r in tin* administra- 
tion of the law, it wouhl be .satisfactory to the p('Opi(‘ and conducivi' to the 
eflicient working of ih(‘ hiw. Wduit prirthailar [lowcu's should bi^ assigned to 
the committee would lx* a matter fur tin* consideration of th(‘ Sided Committee, 
if the Council acci'])t(‘d the .suggestion which he had taken the liberty to make. 
Ifut hi^ (lid think that the tiiiu' had now arrivaal wli( n those who were 
called upon to pay for the imiintenance of embanknioiits should have a voice 
ill the cxpimditni'c of tlu' mom'v contributed by tlimn. ddie Imn’bhj mover 
of th(' bill in moving at tlu' l.i.d mei'ting of the Doiiiicil for leav(j to introdueo 
the bill sEiid that “ the age of give and take had j>a.s,s(*d awa)- tlu' time had 
pas.ved ay ay wlnm th(3 people were ready to aeecjit a patmaial Govi'mimmi as 
an arbitrator to do jnsticAi b(‘t wet'll individuals and the public at huge.” If 
biongal laid passed th(3 p.'itii;irfdial (‘po(di, PjAIku) Kkistodas Pal lliought tliat 
the time had arrivi'd to give thoH‘ who were inti're.stfxi in the maintenanc (3 of 
enibankuu'iits a voice in tln'lr own atfairs. This was m»w also the policy of 
the (government, and it would be (juite in (ainsonanci' with that poliiiy tf>give 
tho.se who contributixl lowartls the maint(mane(‘ of embankiiKmts a voice in 
the administration of the law. He found that Mr. Wor.sley, Collector of 
MozuffGr[)or(', nnide some smdi sugge.stion in Ids la'port on tlu! draft bill; lie 
thought that the adiniidstration of the embankment law .should he put under 
the Road Cess Committee. bAiioo Kki.stodas Pal did not g-o with Mr. \V^>rKley 
fully in the recommendation he had made, but he thought it was one w]d(jh 
was entirely consistent with the suggestion he had now made. Ho therefore 
subuutted this sugg(jstiou for the consideration of the (Council. 

The IIon’blk Amlku Alj remarked that there w'cre various points in this 
Bill regarding wliich he entertained serious difficulty, but as he believed it 
would be explaiihed away when the measure was considered in Select Com- 
mittee, he would not occupy the time of the Council unnecessarily. There was 
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one point, liowevcr, to which ho was bound to call the attention of hon’ble 
ineinbors. Section 75 of the Hill provided that any person who should with- 
out duo authority cut throu^di, or attempt to cut through, or attempt to 
destroy any public embankment, or open, or shut, or obstruct any sluice in 
any such embankment, or in any water-course, should, in case the act did 
not amount to mischief within the im^anin^ of the JY‘nal Code, be liable to 
imprisonment of citlier description for a term not exceeding one month, or to a 
fine not exceeding two hundred rupees. 

He could not see the necessity of the words ‘‘ in ease the act shall not 
amount to mischief within the meaning of tiie Penal Code.” d’he section was 
no doubt a transcript of section 54 of the existing Act, but that was no 
reason for perpetuating u mistake. The definition of tlic term “mischief” in 
the Ik'iial ( kale was suflicientl y' comprehensive to include all possil)lc offences 
intended to be made; punisha])le by section 75. 11(‘ did not therefore perceive 

the reason for enacting an ofle.nce outside tlic Jkmal ('ode, and would suggest 
that the words to wliicli iu' had referred might be li ft out 

'idle hon’blo the AnvocA'rK-GKNKUAL nunarked that the objection which 
had been raised did not ap)K;ar to him to be of much ])ractical force, because, 
if the offence which was (iedined in tin's section could j^ussildy be committed by 
inadvertence', tln'rc could be no doubt that it would be met by a v(‘ry slight fine. 

Ilis Honor t]i(3 JbiKsinKNT observed lu; did not doubt that the question 
which had just b(‘('n raised wamld be tak(‘n into consid(‘ration by the Select 
Committ(!e. And with udcTence to the suggc'stion which had been ui'gc'd by 
the hoifble member who first sj)ok(', if he would bring forward any really 
practicable scln'ine under which those wdio w(‘r(‘ inleri'sted in llie maintenanci' 
of cmbunkrm'iits might have a voice in the administration of tlu* law, His 
Honor would be hap})y to give the matter his eanu'st considc'ration. It seemed 
to iiim tliat it might be a matter of piacdicable difficulty to get together 
a Hoard who were sufliciently interested in the question, and who w'ere 
(qualified to give an ojunion in a matter which might affect the public 
outside of their own estates. Hut if the thing could be practically done, it 
was entirely in accordance wdth his own vii-ws to associate with the Collector 
a Committee of gentlemen who took practical interest in the matter, in the 
same manner as was done under the Drainage Act. 

Idle motion was then carried and the Hill referred to a Select Committee 
consisting of the HoiTble Mr. Reynolds, the Hon'ble Mr. Allen, 4he Hon’ble 
Kristodas Pal, and the Mover, with instructions to report in one month. 

AMEN1)]\IENT OF THE CALCUTTA MUNICIPAL CONSOLIDAITON 

A(^l\ 

Thk Hon’iilk Mr. Ukynolus moved that the Hill further to amend “ The 
Calcutta Municipal Consolidation Act, be read in Council He said that 

it would be in the recollection of the Council that when he moved for leave to 
introduce this Hill he stated that the sole object of the Bill was to alter the date 
of the commencement of the municipal year. The Hill had since been printed 
and was in the hands of the members, and it was so short that he need not 
The JJou'ble Ameer Ali. 
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take up much time in explaining its provisions. It simply provided that tlie 
year should commence on the 1st of April, and that in res[)ect of such licenses 
as might have been taken out, or which were required to be taken out 
during the current year 1882, in the case of yearly licenses twenty-five 
per cent., and in the case of half-yearly licenses fifty j)er cent., calculated upon 
the full amount chargeable uj)on such licenses respectively, should b(! paid, and 
that the licenses which would eX])irc on the 31st December should continue in 
force till the 31st March following, and those which would expire on the 30th 
of June should continue till the 3<)tli of September. 33ie Oth section of the 
Hill merely })rovided — it w'as thought .safer to introduce the section — that any 
one who negh'cted or ri'fused to pay the additional sum payable by him under 
this Bill should bo liable to a fine in the same wuiv as if he had not paid the 
fee for his liccii.se under the Act now in force. The only other matter to which 
]\Ir. liEVNoLDs w’ould Call attention was the provi.so to .section 3. 1die Bill 
substituted certain months for c('rtain other months in tlu* Municipal Act. But 
it .substituted those in the same rigid way in wdiich the months w'cre sjiecified 
in the existing Act, and it appeared convenient that there should bo given to 
the Government, on the application of the ( 'Ommissioners in meeting, fiowuT to 
alter and substitute other dates for those now in the Ibll, A very similar 
practice had at one time Ikh'ii adopted in the Calcutta University procedure. 
It w’as formerly th(^ case that tin* regulations of the (■alcutta Univi'rsity, which 
liad th(‘ force of law, jirescribed sjiecific dates for the various examinations held 
by the University, and this w’ould have led to considerabhi inconvenience if 
then' had not beiri a saving jirovision which allowed the Syndicati' to alter all 
dates. Jt was to obviat(^ th(‘ occurrence of any similar inconvenience that he 
had ins('rted the jiroviso to section 3 of this Bill. 

Tin: Uon’um: Ameer Aei .said that he had a sugge.sti(»n to offer w'ith refer- 
ence to section (> of this Bill which \vould jirobablv meet with the n])j)roval of 
the hou’ble member in charge of th(^ measure, ddiis section provided that 
\vhoe\er lU'glected or rc fu.sc'd to ])ay the additional sum required under the tw^o 
last preceding sections .should be liable to a fine not exceeding thri'o times the 
amount jiayablc by him exclu.sive of the amount so j)ayable. H(‘ would suggest 
the insertion of the wa)rds within three days after .service uj)on him of a written 
requisition in that behalf.” The neglect to p;y the amount migiit be accidental, 
as often hajqiened to be the case, and it would be rather harsh to punish a man 
wdth such a heavy penalty for an accidental omi.ssion. lie ho])ed the Select 
Committee, to which the Bill would be referred, would consider this point. 

Tlie HoN’jiLE Mr. Reynolds observed that the suggestion which bad been 
made by the hon’ble and learned member would be considered in committee. 

The motion was then agreedto, and the Bill referred to a Select Com- 
mittee, consisting of the Hon’ble Mr. Allen, the Ilon’blc Mr. Caithness, and the 
Mover, with instructions to report in a week. 

The Council was adjourned to Saturday, the 11th February next. 

By order of the President the Council was further adjourned to Saturday, 
the 18th February. 
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Ammrlmrnt of the Calmtfa Municipal Comoliilation Act. 


Saturday^ the IStk February 188‘J. 


Present : 

Ills Honor the Lietttenan'j-Governor of I^engal, Presiding, 

Tlio lloN’iiEE G. G. Paul, u.i.e., Advocate- General, 

Tl)<‘, H()n’i5le ir. L. Dami'ier, c.i.e,, 

Tlio IIon’ele 11. J. Reynolds, 

Tlio ITon’f.ll II. A. Cockerell, 

Tlio lloN’r.LF- I). M. Parlour, 

Tlio IIon’j;l]: T . T. Allen, 

Th(^ Hon’lle F . Prlstage, 

The Hon’ule Kristodas Pal, Eai Baiiauoor, c.i.e., 

The IIon’j5LE Ameer Ali, 
and 

The IIon’rle IUjdheb Mookerjea, c.i.e. 

AMENDMENT OE THE CALCUTTA LIUNICIPAL CONSOLIDATION 

ACT. 

1. Tlie IloN’r.LE Mil Reynolds moved Unit llie report of tlie Select 
Committee on tlie Pill further to amend “ ddie Calcutta Municipal Consolidation 
Act, 187C,’’ he taken into consideration in order to llu^ sidtleimnit of the 
clauses of the Pill, and that the clauses of the Pill ]>e coiiMdered for settlement in 
the form recommended by the Select ( V)uimitte(‘. Ho said that the (mly 
alteration which had been made by the Select CommitU'O was tlie introduc- 
tion of a section to provide for the renewal of the reynstration of ejirts upon 
the same jirincijde as that adojited in the Pill for tlu' contiiuuiiKH' of half-)i;arly 
licenses. Py the law as it stood the elVcct of tlu^ law practieiilly Avas that tlie 
owners of carts had to tak(‘ out half-yearly licenses, altliouoh tlu' Act spoke 
of the registration ol‘ carts and of the payment of ro^nstration fei's, and not 
of the taking out of licenses; consecpicntly, a .section had lieen added to the 
Pill to make it clear that the provisions of tlio Pill relating to licenses should 
apply to the registration of carts. 

With rof^ard to the question of givinj; notice of jiayment of the additional 
sums which the Pill imposed, he observed that an amendment had been j)laced 
on the notice paper, but if the hon’ble membiu- in whose name the notice of motion 
stood would allow him to oiler an explanation, jMuhajis he Avould not find itn(‘C(‘s- 
sary to press the anu'ndment. The question had hemi considered by the Select 
Committee who thought that no imtiee was neecssary, because tln^y could notcon- 
ccive any cii’cumstaneos under which jiersons upon Avhoin the additional sums 
were to bo imposed would not beeume aware of their liability. The Pill would 
not interfere vath existing licenses which would remain in force, and it was 
only on the renewal of a license that the additional sum imposed by tlio Pill 
would become payable. Anyone, for instance, who, during the presiuit quarter, 
might have taken out a yearly license for R.s. 8 would hold a liciaise which 
would remain in force till the dlst December 188J ; but when he came in 
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January nnxt to renew his license for the year 1883, ho would be told that ho 
must pay a sum of Ihs. 2 for the eonrinuance of his license to the 3 Ist of 
March tollowiiijo:. In the same way jinyouc who had not already taken out his 
license, and who wished to take out one for 18S2 after this Bill became law, 
would not have a license in the form in which he a])])lied for it, but he would 
be called upon to j)ay Us. 10 instead of Us. 8, and would be told that Ids license 
w’ould continue in forces till the 31.st March 1883. The Select Committee had 
made this clear b}^ insertini:^ in secticai 1 the words on tlie expiry of the 
same,’' and consequently tliey t]iouf;ht it unnei^essary to make any s})ccial stipu- 
lation tlud ncdice should be jj^iveii. 

The Ilox’iu.i: Amiu.k* Ali said that, after the remarks which had just been 
made, he did nut think it necessary to move the amendment of whicli ho had 
^iven notice, and he accordinf:^ly withdrew it. 

The Hon’ulk ^1r. l)AMrii:K’ asked whether the Select Committee had con- 
sidered tlie case of a ])erson wlio, havin^^ the intention of closina* his business 
on the 31st I^larcli, did not take out a license for the followin;^^ year. In a 
case like this, how was it ju’oposed to recover the projmrtionate amount of 
license fee for tlie period of three nionths wliich intervened between the expira- 
tion of the old cakaider year and the ik‘w tinancial year. As lie understood it, 
licenses ex])ired now on tlie 31st DecemlxT, and unlliT this Bill the ojieration 
of sucli licenses would lie extended for three months by the payment of a 
jiroportionate fee, and the niod(‘ of n'cc.verin^ such fee w^as when th(‘ liconst*- 
lioldcr came iqi for the rent'wal of his liciai.st' for tin; following year, the first 
of t!ie flnaiK'ial yi'ars now to 1)(‘ ad(»|)ted. Jiut siqipo.se he did not a])])ly for a 
fresh lice nse', but wound-up his Imsiness on the 31st l\Iareh, he would have? 
carried on his luisiiu'ss for tliree months without having paid the additional 
j)ro[)ortionate amount of fee .Mu. ItAMriKk askeal whether it was that jirovi- 
sion was not made for a ease of that kind b(‘cause, the eases lieing vt'ry fc'w, 
it was not (‘onsid('red worth while t(> look aft(T them. 

Tlie IIon’jile Kuisiodvs Pal explained that as soon as a man’s lieonscj 
ex])ired he was hound to take; out a frcjsh liee'use; be was not author- 
ized to carry on bis liusine-ss without a Iicen.se. If a license (‘xpire'd on tin; 
31st December, the lioleler e»f .such license was reejuired umb'r the law to take 
out a fre'.sh llcemsc on the 1st ol‘ January. If he inteuided te> wind-up his busine'ss 
on the 31st Mar(di, he was still lioiind to take out a licen.se for the year, but he 
would be entilk'd to a rel’und aftcT lie bad closed his bu.siness. 

The IIoNhiLK TITK Anve)CATE-GLNEi!\L ob.servcd that when a man knew that 
his license had exjiired ho was bound to take out a fresh one, and if he faihxl 
to do so he was lial>le to prosecution under the Act. 

The motion was Iheu agreed to. 

The IIon’ble ]\Ik. Keynolds moved tliat the Bill be passed. lie said it 
w^as not altogether usual to move for the pa.s.siiig of a Bill on the day on wliich 
the report of the Select Committee was first taken into consideration, but 
tliougb this Bill was one of no great importance, it was necessary that it should 
be submitted for the assent of the Governor-General in time to admit of its 
becoming law by the 1st of April. This might of course bo done even if 
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there was an adjournment for a vveede, and lie iiad no objection to such an 
adjournment if the (Council desired it, but as lie understood that there would 
bo no further business ready for tliat day week, it 8(;em(‘d liardly necessary to 
trouble the Council 1o meet only for the purpose of jiassing a small Hill of 
this kind. 

The motion was a^n’ced to, and the Hill was tinm passc^d. 

The Council was adj iurned to a day of which notice will be given 


Saturday/ j 1st April 1882. 

IbnisKNT ; 

Ills Honor tfik Lteutknant-Governok, Erpnlduu). 

The JIon’ule A. I'nii.Lii’s, Ac tinf) Advocate- General, 

The IIon’hle 11. L. Dampikr, c.i.e. 

Idle Hon’ RLE H. J. Ukvnolds. 

The lIONbiLE H. A. (k)t’KERKLL, C.S.l. 

The Hon’isle H. M. Harrour. 

The Hon’ree T. Allen. 

The Hon’jile Kristolas Hal, Ilal Bahadoor^ c.i.e. 

Tlio Hon’jile Ameer All 

Idle Hon’rle Hhitdkr Mookfiuee, cf k. 

d’he Hon’lle Moulvie AJaiiomed Yusee. 

EMBANKMllNTS AND WATEINCOUKSES. 

'hnE IIon’rle AIr. Dampikr moved that the Report of the Select Com- 
mittee (m tho Hill to aimmd the law relating to embaidvmeiits and water- 
courses be taken into consideration in order to the settlement of the clauses of 
tho Bill. 

ddio motion was agreed to. 

Tho IIon’rlk AIr. Dampier also moved that tho clauses of the Bill be con- 
sidered for settlement in tlie form recommended by the tSelect Committee. He 
said that in making this motion he would call the attention of the (\>uijcil to 
tho salient points in which the Select Committee liad made alterations in the 
Bill as it was referred to them by tho Council. 

It would be seen that in the cleliiiition section the Committee had added an 
explanation to the definition of “ zemindar.” The explanation was to the efl’ect 
that, under certain circumstances there specified, the Government should be 
deemed to be tho “ zemindar.’^ Atlvances for the repairs of embankments were 
made from tho Exchequer, and the eflect of tliis explanation would be that 
when it came to thcj apportioning of the expenses over the estates benefited for 
the purpose of recovering such advances, the Government itself would be held 
liable as zemindar in respect of the protection of such properties as it held for 
public purposes ; for instance, the land occupied by irrigation works. The 
apportionment in respect of these estates being made on the Government as the 
zemindar, the result would be that the neighbouring proprietors would be 



Embankments and Water -courses. 


17 


1882 j 


relieved of so much of the expense, and so much out of the advances originally 
made by Government for the execution of the eiubankmont work would not be 
recovered at all. 

In section 17 the Committee provided that any dispute as to the appor* 
tionment of expenses of altering a road or railroad, or for constructing a water- 
course under a road or railroad, should be decided by the Lieutenant-Gover- 
nor, whose decision would bo tinal. There was a certain apportionment of 
expenses provided for in the (‘xisting Act, but it did not provide who was to be 
the deciding authority, if there was a dispute between the parties. 

The Committee had added sections 21 to 21. It was suggested first 
by Mr. Worslc}", who was a very a(dive Collector in matters relating to 
embankments, that matters of this sort might be made over to District Com- 
mittees, nipresenting the proprietors whose estates would be benefited and wlu) 
would be liable to recou[) advances to Government. The llon’ble Member 
opposite ( llaboo Kristodas Pal) was very strong on this point in the Select 
(>)mmitte(‘, and as a representative man he wished to introduce clauses making 
it compulsory on the GoviTiiment to appoint embankment committees in all 
districts and vest them witli certain powers and functions. The Committee 
did not agree to that vi(‘W, but had introduced tliese permissive clauses 
(‘m})owering tin; Government to appoint committees and to vest them with 
any powers (up to superseding the Collector j which the Government might 
think fit. 

Section 72 was a somciwhat important section. As the Dill was introduced 
it j)rovided tliut in recovering expenses tlie Collector should follow the indi- 
vidual j)ro})rietor by the certificate procedure of the Public Demands Re- 
covery Act ; but if the circumstancc^s made it necessary to act exceptionally, 
fie could recover the expenses from the estate itself, or in other words 
the land was to be ultimately liable. What the Committee had done in 
section 72 was to formulate tliat liability of the land. The Committee had 
provided that if tlie estate was sold, the liability for these expenses still attached 
to tlu; land, whether it was sold by private contract or by decree of court or 
tor arrears of revenue. And Hon’ble Members would see that there was a 
clause about these charges being deemed to bo borne in a certain way in the 
public accounts; the effect of that was that out of the surplus proceeds of a sale 
lor arrears of revenue this demand should bo a first charge before the surplus 
was available to be returned to the late proprietor, or to be applied in payment 
of his private creditors. 

The Committee had added a new Fart special to Orissa — sections 92-94. 
The Council was aware that Orissa was not subject to the general Bengal 
Embankment Act which this Bill would replace. The Acts relating to Orissa 
remained in force, but there were serious defects in them wliich experience 
had shown on points which, for Bengal, were provided for in this Bill. 
Amongst other things there was a great defect as to any provision for what 
was called the emergent procedure. If the Engineer should see absolute 
necessity to take a work in hand without going through the usual procedure, 
there was no clause in the Orissa Act which would enable him to do so. It 
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was absolutely necessary for the safety of life and property that he should be 
vested with such powers. The Oorrmuttee had therefore provided these clauses 
making the emergent j)rocedure, which was and would still be in force inBengal, 
appli(*ahle to Orissa so far as it could be done ; but, unfortunately, a part of 
that proc.eduro was contained in those ser^tions of the existing Bengal Act 
which would he (considered beyond the authorit of this Ckmncil to re-enact 
ii’ the (yOUiKiil oneco repealed them. The Council had therefore been obliged 
to let th(JHe sections out of the old Bengal Act stand unre])ealod for Bengal gene- 
rally, but they had no power to extend their appli(;ation to Orissa. 
Sections 112 and thercefore ext(‘ndcd to Orissa certain sections of this Bill 
merely making the reference to the Bill in those sections equivalent to refer- 
ences to the corresponding portions of the Orissa Act (XXXII of 1855). 

In scection 94 were enumerated certain other sections of this Bill which 
should also be a]){)licahle to Orissa; of these, section 4 vested lands occu})ied 
by embankments in the Government, secction 5 was the one with which the 
Council were familiar about the use of land for the j)urp(jse of taking earth for 
the repairs of embankments, and the remaining sec4ions were those which 
made it penal for any j)erson, within a tract which had b('en proclaimed by th(‘ 
laeutenant-Governor, to make alteiations and additions to embankimuits and 
water-courses without previous pcTinission from the Engineer. ^J’hese Avere 
the 8('ctions wdiich had b(‘en cxtend(‘d to Orissa b(‘cause ex]>erience had shown 
the Govermiient in the Public Works Department that th(‘y were absolutely 
requirc'd. 

Idle motion w^as yait and agreed to. 

ddie IloN’itij': KinsTonAs 1 ’al said he had signed tlie report w'ith c(3rtain 
reservations. It had been his misfortum' to diib'r from his hond)l(* colleagues 
on th(' Select Committee on certain inqiortant jioints, some of which wer(' 
covered by the amendnu'nts of which lu‘ had given notice. The first of 
these was with riderence to section 4, which jjrovided that “ every public 
('inbankment and every public water-course, and all land, earth, pathways, 
gates, bermes, hedges, belonging to, or forming part of, or standing on, such 
embankment or w^ater-course # # # #^ shall vest in the Govern- 

iiumt ; ” and the waird embankment ” was described to include both embank- 
ments maintained at the expense of Government and embankments maintained 
on behalf of the proprietors or other persons interested in their maintenance ; 
so that both public and private embankments came wdthin tlie perview of 
soction 4. It should be remembered that the primary object of this Bill Avas 
to remove the injustice committed against tlie proprietors of land by SurATy 
officers by including lands as part of embankments in which these persons had 
the proprietary right. liis amendment w as to insert the following proviso at 
the end of section 4 : — 

“ Provided that the vesting of lands in the Government as aforesaid shall not deprive 
au> ]>ersoii of lus right to use such lands m the manner in \\hieh he may have heretofore 
used the same.” 

Thv question raised by tliis amendment was not a new one. It w^as, he 
might say, threshed out in an official correspondence betw'een the Government 

I'/ie JJoiible Mr. Dompier, 
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of Benjjal and the Board of Bcvenue. Kt^ferrinp: to the working of section d4 
of the existing Act, Mr. Harrison, tlion ('ollector of Midnupore, wi-ote— 

“ In some oases earth is taken from cultivated land, the pits being dug in the midst and 
within the margin of the oultivation, and the land continues to be oultivat(*d round their 
edges, and :« them ns soon as they become sulfioiently shallow. Over such ditches I admit 
that no claim ought to be asserted, but in other oases the land at the foot of tiu' embank- 
ment is entii'ely used for supjtfying (‘urth. No eultivatioii lias been attempted in it, mid the 
proprietor does not attempt to exercise any net of possession over it. Such ditolu's, it seems 
to me, may most fairl}’ be considered to be land belonging to, or forming part of, the 
embankment.” 

The Beard of Ilevt'iiue, it sooniod, coiKuirnMl in Mr. Ilarrisoir.s view, and 
the Government acta'jiting it issued the neeivssary instructions. Jn the spirit of 
the decision of the Government, Bauoo Kiustodas Pal projiosed tluit, whili' ample 
provision sdiould be made that tlie embankment ofbeers should get earth from 
the neiglibouring lands free of charge, no intiTfei ence should be allowed with 
private proprietary rights. lie tbouglit that was botli fair and equitubb*. ddiis 
right bad been eiijo)’(‘d by proprietors from tinu‘ immemorial, as Mr. llarrison’s 
Kmbankment Manual showed. Government bad liitlua-to maintained tlie public 
embankments in co-()p(‘ration with the /(‘inindars, that is by taking eartli from 
lands bedonging to tlnmi in the immediate neighbourhood of tin; embankments, 
Jind the zemindars bad nevi’r claim(‘d any compensation for earth tlius supplied, 
and it was notliing but jiroper tliat that state of things should be continued. 
But when cultivation bad beam allowed in these lauds and (Jit(rb(‘s and wdien 
the zemindar bad the I’iglit to get nmt from the oeeu})iers of such lands, ami 
rents Imd been decreid by courts of justice, Baiioo Kkistodas I^al did not see 
why the projirietary riglit should lie taken away and the kind siiould be vested 
m tolo in tlui Government. It was true secrion 5 jirovidi'd tliat the embank- 
ment officers could take earth reijuinai for repairs from the neighbouring lands, 
but when the land wais once vested in tlie Government by section 1, the pro- 
prietors would liave no right to complain if they should at any time be 
prevented from using the land in the manner they bad done bedore. To 
lands which belonged to (jr formed jiart of a Governmc'nt embankment, the 
Government might have an absolute riglit, but the case was different as regards 
lands abutting upon jirivate embankments. The Government took over such 
embankments in trust for the interests of the public ; the zemindar would 
bear the expenses of maintenance, the Government being merely the agent for 
the execution of the lu'ec'ssary work. In making over private emliaiikmcnts in 
trust to the Govi’rnmeiit be did not think tlie zemindars should forfeit the 
proprietary right in, and the [irivilege of, using tlie adjacent lands in the 
manner in which they had always used them. So, looking to the equities of 
the case and to previous practice, he thought it was but fair and just tliat tlie 
right of the zemindar to tlie use of tin; land without interfering wdth the 
embankment should be recognized by tlie Legislature. 

His Honor thi: President asked the lion’ble mover of the amendment 
wdiether he did not think this amendment w^as more applicable to section 5 
than to section 4 of the J3ili. The class of lands which were referred to in 
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tliG amendment was included in section 5 and not in section 4. Lands used 
for purposes of repair were not vested in the Government; they were only 
deemed to be at tlie dispt)Hal of the Government for the purpose of obtaining 
earth or other materials for the repair of embankments. 

The Hon’blk Kkistodas Pal explained that tlie lands which were vested 
in the Government under section 4 were all lands belonging to” or forming 
part of, or standing on, any embankment. It was quite right that lands forming 
part of, or standing on, ” embankments should vest in the Government. He 
objected to the words “ belonging to” in line 5 of section 4, and with the 

} )ermission of the President he would withdraw the amendment of which he 
lad given notice and move instead to omit the words “ belonging to.” 

The Hon’ble Amker Ali thought there could be no objection to the 
omission of the words “ belonging to” ; the meaning of the section would 
remain the same, and no harm could arise by omitting these words, whilst the 
impression which the hon’ble mover of the amendment spoke of might be 
removed. 

The IIon’ble Mahomed Yusuf suggested that 'the difficulty might perha 
be obviated by amending the section in this way — “ Every public embankmen 
and every public water-course, together with the land on which it stands, 
and all earth, pathways, gates, bermes, and hedges belonging to, or forming 
part of, or standing on, any such embankment or water-course,” &c. 

The Hon’ble Mr. Reynolds observed that if the words “ belonging to ” 
were omitted, as proposed by the hon’ble mover of the amendment, there 
would be considerable doubt as to whether bermes and hedges were part of, or 
stood on,” an embankment; but there could be no doubt that they belonged 
to” it. Therefore he thought the omission of the words “ belonging to ” would 
bo projudical to the complete meaning of the section. 

The Hon’ble THE Advocate-General said he did not find that bermes and 
hedges were anywhere defined in the Act to be part of an embankment, and 
therefore it ap})eared to him that the words “ belonging to ” had better be 
retained as guarding against the possibility of bermes and hedges belonging to 
an embankment being held to be excluded from the scope of the section. 

The Hon’ble Mr. Damiter thought the remark just made by the learned 
Advocate-General was quite conclusive. Mr. Dampier had been inclined himself 
to accept the amendment in deference to the wish of the hon’ble member, which 
was {U’essed botli in the Select Committee and at present. Rut after what 
had fallen from the Advocate-General, he could not do so. 

His Honor the IhtEsiDENT said it seemed to him there could be no possible 
doubt that tlie amendment should not be accepted, because the lands to which 
the hoirble member referred were not the lands which were included in 
section 4 ; they were the lands from which earth was taken and were referred 
to under section 5. What was referred to in section 4 were the lands which 
lormed part of the embankment itself, and the various parts which went to 
make up the embankment. The use of the words “ belonging to ” was not with 
the object of including something which was not a part of the embankment, 
but simply to include what formed part of the embankment itself. Therefore 
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it seemed to His Honor that the words “ belonging to ” were absolutely 
necessary to ^ard against any of the component parts of an embankment 
being excluded from what was intended to be vested in the Government. 
Lands which were taken up for repairs were separately and distinctly 
mentioned in section 5, which did not vest such lands in tlic Government, 
but simply gave a right of user, and did not authorize the taking of those 
lands for any other purpose whatever. He thought the difference was quite 
apparent, and that there was no possibility of any misconception on the 
subject. 

The question that the words “ belonging to” in line 5 of section 4 be 
omitted was then put and negatived. 

The Hon’ble Kristodas Pal moved that the words or which may be 
hereafter included therein” be inserted after the word “ annexed ” in line 6 of 
section 42. 

The motion was agreed to. 

The IloN’iiLE Kristodas Pal moved that the words if he dooms it neces- 
sary for the public interests ” be inserted after the word may ” in line d, 
clause 2 of section 13. He based this motion on the ground that the public 
interests should be considered ecjually in making additions to Schedule (D), as 
in removing from it embankinents which w(tc now includt^d in it. The 
ohj('ct was to enable those interested to submit repr(;.sontation to Government as 
to the desirability of bringing an embankment under the schedule. 

The HoN’iiLE THE Advocatk-Gkneual said he tliought it would not bo 
advisable to insert the words [)roj)()S(;d. 4die Lieutenant-Govi'rnor would of 
course not take the action indicated if it was not for the public intc'rests, but 
the insertion of these words might lead som(! ingenious mind to suggest that 
an enquiry should be instituted as to whether the Li(mtenant*Governor did 
think tlie inclusion of any particular embankment was necessary for the jiublic 
interests. I'he action taken by the Lieutenant-Governor must bo deemed to 
be f(u* the public interests, and it seemed sujierfluous to insert words which 
would have the effect of putting it in a hypothetical way. 

The Hon’ble Mr. Dampiek remarked that the two cases dealt with in the 
first and second clauses of this section were not on all fours. The insertion 
of the words proposed would have the effect, as it were, of putting the 
Lieutenant-Governor to the proof. 

The motion was put and negatived. 

The Hon’ble Kristodas Pal moved the insertion of the following words 
at the end of section 47 : — “ So far as it may be practicable in consultation with 
the persons interested in such works.” He said he had strongly urged this 
point in Comnuttee, but his colleagues did not agree with him ; they thought 
it might involve the necessity of serving notices, which was always a tedious 
process, and might defeat its own object. His own impression was that if, when 
surveys were first made, the zemindars interested were allowed an opportunity 
to explain their views to the Engineer, disputes and litigation might be mini- 
mised. This point was to a certain extent argued before the Embankment 
Committee of 18fc0, and in a note to their report the following occurred 
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Paragraphs 3G, 37, and 40. — Note hy Maharajah Joieendro Mohim The 

zoraindare can exorcise no effective check upon estimateB. It is admitted that * it is quite 
impossible for the Oolloctor to exercise any control over the details,’ and ‘ that the Superin- 
tending Engineer is practically in the hands of the Executive Engineer.’ But the zemindar 
is in no better position, lie cannot cheek even the moasuremouts inasmuch as he has not 
the means of testing the different sections from which the raeasurements have been made ; 
each zemindar can look to the portion of the embankment which covers his own estate, but 
the sections arc taken in an extended scale. As for cost of labour, the Public Works rates 
and local rates paid by private individuals are apt to differ, and unless some superioi' 
authority like the Collector intervenes, no proper control can be exorcised upon the estimates. 
1 think a paragraph should be added pointing out the didicultios in the way of the zemindar 
in checking estimates.” 

“ ItrniarkH hi/ MrsHrs, Dumpier and Harrison — The above note has been made by 
Maharajah tlio llon’blo Joteondro Mohun Tagore, to wliom, as b('ing much interested in the 
subject-matter of this report, it has boon shown. Colonel Haig has left, and the Committee 
is no long(T complete at the time when the notes are received ; hence the remarks added to 
this note, and to those attached to paragraphs 43, 44, 41), and 53 are those of Mr. Dampiei 
and Mr. Harrison only. We admit that the zemindar has groat difhc'ulties to contend 
against in ctl'cotivcly chocking the Engineer’s estimates, but tliey are diffi'rent altogether, 
not merely in degree, but in kind, from those wo are referring to above. The Collector and 
the SujKirintonding Engineer hav(‘ no separate establishment at all wherewith to check 
t ho Engineer’s estimates. If the estimates represent a broach as 120 feet long and 11 deej), 
it is quite im]) 088 iblo for au oflieer who cannot visit the spot to say that it is only 100 feet 
long and D feet- do('j), or if the Engiiu'er states that a certain embankment was over-topped 
in a recent flood, it is im}>ORfiible for him to say that it was not. Tho zemindar has an 
ample local establishment to enable him to chock the estimates, but his ditliculty is that he 
cannot undcrstaiid them. Tho estimates are propnn^d, lioodah by lioodah, and mile by mih^, 
and it is no doubt very difficult for a zemindar to say for certain that there is not tlie 
amount of earthwork to be dom‘ which thi' estimates rcjiresent. This (iould be remedied it 
it were jirovided that any zemindar miglit by previous a})plication be present in j^erson oi 
by deputy when tho measurements are made. So very few zemindars mak(' any (dfort to 
chock the estimates that it would only be an obstruction to business to r(‘quir(‘ any notici' to 
be served on them all, but it might be proscribed that if any zemindar applied specially to 
be k('pt informed of tho day when tho work actually done would bo measuriHl ujs previous 
notice of not loss than live days should be given iiim to I'liable him to bo represented.” 

Baboo Kristodas Pal quite agreed with his colleagues in Committee that 
it might bo difficult to servo notice on all the zemindars interested, but some 
provision, he thouglit, might be made to the ofTect that the Engineer sliould 
frame his estimates in consultation with those interested, and ho would then 
take the necessary steps before submitting his estimates. It was for this 
reason tiiat he wislicd to add this clause. Jf the zemindar and tlie Engineer 
ecmld be made to act con jointly in the preparation of estimates, it would greatly 
reduce disputes and litigation. 

Tho IjLon’blk Mr. DAMriER said it was very unpalatable for him, motion 
after motion, to have to oppose his hoif ble friend, when he really agreed 
]n*art and soul in the principle of the amendments which he proposed. He 
certainly agreed that au Engineer preparing estimates and plans, the results of 
which were eventually to be pEiid for by the zemindars, would not be doing 
his duty if he refused to listen to those interested when they wished to point 
out that the work could bo done as clfeetively in a more economical manner. 
The UoiChlc Kristodas FaL 
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But when introducing this Mr. Damimkr had j^articularly said that it was 
a Bill which must be su])p1emented immediately by the issue of rules and orders 
by the Lieutenant-Governor on the executive side lie would pve an instance 
to show why he objected to the introdu(‘tion of these appanaitly harmless 
little words. His hon’ble friend had said that he did not usk for the service 
of noti(;es, but imaf^inc a case ^oimj^ into court, and the point turning' u])on tlie 
question whether the estimates w(a-e prejianal so far as it may be ])racticabl(» 
in consultation with the persons interested in the work.” It would be ar^iu'd 
that notic(‘s had not be(‘u served and theri'l’ore all that was })ractit*able had not 
been done and that the law had conse(pieiitly not luaai coni])li(Hl with, and tlien 
all the proceedings might be u])set on this jioint. AnotluT illustration might Ix' 
giveji from the vtay extract which tlu‘ hondde memlKT had read to th(‘ (\)un(‘il. 
The Ctmimittee to which Ins lioirbI(‘ fritaid reh'rred was an OHicial Cominittei*, 
consisting of Loloiu'l Haig, Mr I larrison, and ]\Ir. Danqjier, who were a})point(‘d 
to report u])on th(‘ working of Act \T(1> G ) of 1873, with rt'ferencc' to Midnapore. 
Why then did they show their n’port to Maharajah duteendro Mohun Tagore? 
Simply because it was their duty to make their report, to us(‘ the words of the 
amendment, as far as jjossiblo on consultation with persons interested. There 
was no doubt that the Maharajali was very much interested in the (|uesti()n, 
and therefore the Committee thought fit to consult him, and Mr. Dampiior had 
no doubt that more or less every (k)llector wdio was inti‘rested with the 
working of tlic Act would do the same. But he objected to the introduction 
of thes(! words b('cause their only ellect would be to give another opportunity 
for finding Haws in the proceedings, if inadvertently some omission took place 
in till' service of notices and the like*. 

Ills Honor the pKEsinKN'j quite agreed with the principle of the amend- 
ment, but he thought the introduction of the words proposed would make it 
very dilTicult to put the Act into force. lie thought it ought to be left to the 
Government to take the necessary measures to see that those interested should 
have an ojiportuTuty of representing their views, and he had no doubt that in 
the rules passed under the Act provision would be made for the purpose. As he 
had said before the scope of the amendment wars entirely in accordance with 
the princi})le u])on which this Act was being passed, and with jirescnl jiractice: 
indeed, it was tlie }>olicy of giving those int(‘rest(‘d in einhaiikmeiitK a better and 
safer jiosition than they had Ixdbri*, which led to this Bill being lirought forwmd. 

The amendment was then by leave withdrawn!. 

AMENDMENT OF THE EXCISE ACT. 

The IIon’hle Mr. rtKVNoLDs mov(‘d for leave to introduce a Bill to amend 
the Bengal Excise Act, 1878. He said he felt that he ought to ask the indul- 
gence of the Council in rising to ask ior jiermission to introduce a Bill for 
the amendment of an Act which had been amended only last year, more 
especially as the amending Bill of last year was in his charge. But his excuse 
was that the weak jioints of an Act were apt to rcimain undetected until they 
were brought to prominent notice by the experience gained in the practical 
working of the law. In this case he believed there could be no difference of 
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opinion as to what the intention of the Legislature was, but the language 
whicii was used in the Act was unfortunately such as to carry out that inten- 
tion somewhat imperfectly, and the result had been that when an attempt was 
made to put the law into operation against a supposed offender, the High 
Court set aside the corivictit>n which had been obtained before a Magistrate, 
and pronounced that no offence against the law had been committed. If 
hon’ble rnoinbers would refer to the Excise Act of 1878, they would find that 
section 15 prescribed certain definite quantities for the retail sale of exciseable 
articles, and it was provided that, subject to any other sjiecial direction by 
the Board of llevenue, the sale of such arti(^les in larger quantities than those 
specified should be held to be a sale by wholesale, and that a sale in less 
quantities should be a sale by retail. Then section 17 provided that no 
person who was not a licensed vendor should have in his possession a greater 
quantity of any excisoabio article than that specified in section 15. And the 
coiTospondiug ])enalty section was section Gl, which declared that any 
person other than a licensed manufacturer or vendor, or a person duly 
authorised to supply licensed vendors, having in his possession any greater 
quantity of any exciseable article than the quantity specified for each article 
in section 15, without a pass from the Colh^ctor, should be liable to fine. 

''riio quantity of tari spc'cificd in section 15 was 12 seers. Mk. Reynolds 
thought it was possibly the case that the specific (juantities mentioned 
in the Act were not very carefully considered before the Act was passed, 
because it might have been thought that as a discretion had been reserved 
to the Board of Revenue to alter those quantities, it was a matter of no 
great importance what exact quantities were specified. But, however, that 
might be, the Board found it necessary to reduce the quantity in res[)ect to 
tfiri from 12 to 4 seers; and that reduction was duly notlfhd. A man was 
subsequently prosecuted for having in his possession G seers of tari, being a 
quantity in excess of the quantity authorised to be kept by persons who were 
not licensed vendors; he was convicted by the Magistratt^, and sentenced 
to a fine, but on the caso being referred to the High Court, the Court 
decided that no offence had been committed under section Cl, because 
that section referred to the quantities specified in section 15 and did not cover 
any different (juantity which might be notified by the Board under the 
power vested in it. Mk. Reynolds did not wish to find fault with the decision of 
the High Court. Section Gl being a penal section, the obvious principle of 
law was that it should be strictly construed, and when so construed it did not 
cover the altered quantity of tdri prescribed by the Board. 

The object of this Bill was simply to remove this blemish, and to carry 
out what Mas no doubt the intention of the Legislature, that the penalty 
provided by section Gl should apply not only to the actual quantities enu- 
merated in section 15, but also to any variation of those quantities which the 
Board might notify under the wording at the beginning of the section, which 
reserved to the Board the power to alter any of those quantities. 

The Hon’ble Ameer Ali said that as the hon’ble mover was about to 
amend the Act he thought it would be advisable to take this opportunity to 

The Hon^hle Mr, Reynolds. 
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explain the meanin^^ of the word “ possession'’ in section (51. There had boon 
a case latc^ly before one of the Presidency Maj^istrates in Calcutta which j^avo 
rise to a discussion as to the meaniiic^ to be attached to the word “ posses- 
sion,” viz. whether a person who was simply a transmitter of imported cxciseablo 
articles which were to be despatclied to places out of t alcutta, had ‘‘ possession” 
of such articles within the meaning of the Act As sonu' ditiiculty Iiad arisen 
on account of the wording of thri section, probably the lion'ble member would 
take this opportunity to make the imainin^ of the word “ }»ossession” clear, so 
as to leave no dou])t in tlie matter. 

Th(‘ motion was iiyreed to. 

Tile Council was adjourned to Saturday, the lotli instant. 


Saturday, the 35/// April 3S<S2. 

Prj:si:N r : 

Ills JIoNou 'iiiii Jai:TTENANr-ro»vFKNoR OF Bkncal, I'rcstdmg. 

'Fhe lloNh'.LE A. IhiiLLins, OUiriainig Adroceiic-GmcraL 

Tlio iloNhiLE II. L. IhMiMia:, c i.E. 

d'lie Jlox'r.LF, 11. d. pKvxoi.ns. 

dlie IbtNhlLK II. A. CocKKur.LL. cs.i. 

The lloNhiLi: L). M. pAKCon;. 
d'he riov’imii T. T. Aij.ln. 
dill' lIox'r.LK Ami:i:ii 
dill' IloNhiia: llHrimi; M(>oKf:i:Ji:r!;. r i.i:., 
and 

T]i(‘ IbtN'j’.LE MorLviE ]\I\ii(»MLL) Vrsri’. 

IkMBANdOrCNTS AND WATKR-COCibSES. 

Tin Hon'j’.ll Mu. l)\M)'n:u said that before moving'’ that tlu’ Bill to 
armmd tlie law lehitim;' to embanknK'iits and water-courses he ]>ass(‘d, he mi;:lit 
just mention that it had occurred to him that it vMJuld be better to put the 
jienal sections of tin* Act into a sejiarate part by tln'insehes. Part \d I 
was a miscellaneous one and was V(a"y len;jtli}, containing a vari(?tv ol 
lirovisions bi'sidcs tlie penal chius(;s, and it. was usual to put the, 
penal nections int(* a Part liy themselves, lb* thendore pro])osed that the; 
Secretary be instructed to do* this, ddien lher(‘ W’as an amendment just, 
brou^dit to iMr. Dami’IEu’k noti('e in section h4, which made* certain parts oi 
this Act applicabh? to Cri.ssa. Secjtion IS was one of the s('ctions wliicli 
were extenacd by section !M. That section had two clauses, but clause («) 
lie found whs aln^ady (^ontaimM in the Orissa Act, and claus(‘ (/>) was un- 
necessary ; tlierefore bis fir.st amendment in section 04 was to (unit the li^ures 
“ 1(S.” The other amendment was this— Section 7(1 was one of the sections 
to be extended to Orissa, and it was proposed to add to section 04 the words 
“the words “Superintendent of Embankments” being substituted for the word 
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‘Collector^ in clauses (a) and (^)of section 76.” Section 76 was the penal 
section which provided that when a tract of country had been notified by the 
Lieutenant-Governor, alterations might not be made without the sanction of 
the Collector (as the Bill now stood), but in Orissa the Superintendent of 
Embankments would bo the officer whose permission would be necessary. 

The amendments were severally agreed to. 

On the motion of the IIon’blk Mk, Dampibr the Bill was then passed. 
AMENDMENT OE THE EXCISE ACT. 

‘The IIoNhiLE Mr. Reynolds moved that the Bill to amend the Bengal 
Excise Act, 1878, be read in Council. 

'i'he motion was agreed to. 

The Hon’ble Mr. Reynolds also moved that the Bill be referred to a Select 
Committee, consisting of the Hon’blk Mr. Allen, the Hon’ble Ameer Ali, the 
Hon’ble Mahomkd Yusuj", and the Mover, with instructions to report in a fort 
night. He explained that the Bill, as introduced, was of so simple a character, 
being nothing more than a verbal amendment of the law, that he nad intended to 
ask the Council to dispense with the formality of referring the Bill to a Select Com- 
mittee, and to pass the Bill that day. But since he had taken charge of his office 
at the Board of Revenue, he found that his predecessor had proposed four 
or five other amendments of the law, some of them of a more important 
character than those contained in the Bill. He therefore thought it necessary 
that the Bill should bo referred to a Select Committee. 

The motion was agreed to. 

ADJOURNMENT OF THE COUNCIL. 

His Honor the Pkksident adjourned the Council for a fortnight, and in 
doing so he said : — “ Before that day arrives, I shall have left India and made 
over office to my successor. Therefore, before leaving, I wish to take this oppor- 
tunity of saying farewell, and of thanking you for the very groat assistance 
you have given me in the work of this Council. We have not attempted to 
legislate in this Council merely for the sake of legislation, and we hfeve intro- 
duced no measures into the Council until they have been proved to be neces- 
sary, either for administrative purposes or in consequence of distinct demands 
from the public ; and we have, as long as 1 have known the Council,^ attempted 
to keep rather behind than in advance of the public demands for legislation. 
But 1 think our Statute-book shows that we have passed some very useful 
measures during the last few years. Our sittings here have not been very 
lengthy or tedious, but they really represent a very small porti<5n of the time 
which has been given up by you to the irksome and severe work of sittings in 
Select Committeo. You all know how very much of the time of members is 
taken up in this way, and that it is done with great sacrifice, all of you having 
other duties to attend to.” 

The Council was adjourned to Saturday, the 29th instant. 

By order of the President the Council was further adjourned to a day of 
which notice would subsequently be given. 
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Saturday^ the 9/A December 1882. 


Ilrrs^nt: 

His Honob the Lieutenant-Governob op Bengal, Preeidiny ; 

The Hon. A. Phillips, Acting Advocate- General 

The Hon. H. L. Dampier, o.i.e. 

The Hon. H. J. Reynolds. 

The Hon. C. P. L. Macaulay. 

Colonel the Hon. S. T. Trevor, r.e. 

The Hon. T. T. Allen. 

The Hon. Kristodas Pal, Rai Bahadoor, c.i.e. 

The Hon. J. E. Caithness. 

The Hon. Bhddeb Mookeejee, c.i.e. 

The Hon. Mahomed Yusuf. 

The Hon. Harbuns Sahai. 

STATEMENT OF BUSINESS BEFORE THE COUNCIL. 

^ His Honor the President said Gentlemen ; before wo proceed with the 
business before the Council, which is almost of a formal nature, I wish to say a 
few words regarding the character of the Bills which are likely to come before 
us for consideration this session. I should have been glad if 1 could have con- 
gratulated you in reassembling for legislative work this year, if wo could 
have done so in the now Chamber which is preparing for us in the Secretariat 
building in Dalhousie Square. But circumstances have prevented the com- 
pletion of tliis building, and we are obliged to continue our labours in thii 
Chamber, which so long has been associated with the legislative work of Bengal. 
One feels a natural regret in parting from a place like this, which has so many 
associations connected with it ; for I believe I am right in saying that it was in 
tbk room that Lord Dalliousie sat when he presided over the first Legislative 
Council of India, describing it as the cradle” of legislative institutions in this 
country. Since then things have very much developed, and our legislative 
work is done very much more by moans of representative bodies. Wo Jiavo 
not only non-official members assisting in our work of legislation, but gentle- 
men connected with different provinces are members of our Council, ana bring 
to bear upon its deliberations a wider scope of knowlcdj^e and experience. 
I also remember that it was in this room that Mr. James Wilson introduced the 
first measure of direct taxation when he in^duced the Bill for the establishment 
of an income-tax in India — a measure whi^87 some of our honorable members 
will remember, created a good deal of discussion and excitement twenty years 
ago — a measure which has now developed into the form of the license-tax 
'imeh prevails throughout India at the present moment. This Chamber is also 
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connected with the memories of many eminent men, both official and non- 
official, who have promoted by their advice and assistance .the enactment of 
many useful leg^islative measures. 

Tlie first Bill which will receive your attention is one of which there is a 
notice on the paper in the hands of Mr. Reynolds. It is connected with the 
Excise Act, and is a relict of the last session’s work. I am glad to find that 
the propos^ he intends to submit to us is to refer the Bill back to the Select 
Committee, because an honorable member has mentioned to me his wish to pro- 
pose an amendment, and as there will be very little time to consider to-day 
the nature of the amendment proposed, it is desirable that what he wishes 
to suggest should be considered by the Select Committee when the Bill 
comes before them, and we shall then be prepared to discuss the merits of his 
proposal more fully than wo should have been if it had been brought forward 
for the first time before us to-day. 

Then there is a small Bill connected with the amendment of the Partition 
Act. As honorable members are aware, partitions now extend down to an estate 
of which the sudder jumma is so little as one rupee in the year, and very often 
in these cases— cases in which the sudder jumma is one rupee or little more— 
the complications are very much greater than they would be in large estates. 
The whole array of Government official action is brought to bear on the parti- 
tion of those estates, and the time, labour, and cost of the operation impose 
very great hardship and lead to no material good. It has been thought aavis- 
able to raise the limit from one to ten rupees, as the limit under which official 
partitions by Collectors should not be undertaken. In its character therefore it 
will be but a small measure, though it may involve interests which will require 
careful consideration. My friend the Hon. Mr, Dampier has taken charge 
of this measure. 

I have also to bring to your notice a measure connected with tramways. 
As you are aware, the present Act on the subject is limited to the Municipality 
of Calcutta, and proposals have come before the Government asking for an 
extension of similar powers to other municipalities throughout the Presidency 
for the establishment of tramways in their jurisdictions. I have found during 
my recent travels that the idea of establishing tramways as a public cinvenience 
is greatly affected in different parts of the country. There is a proposal 
made to me for such moans of conveyance in the town of Rampore Beauleah, 
another in the city of Patna, and another in the town of Howrah, and in other 
pla^B ; and in one way or another we have learnt that it is the wish of the 
people to establish tramways, and legislative powers are reejuired to enable 
them to carry it out. But in the consideration of this question, it has come 
to our knowledge that very often tramways which are commenced within 
municipal limits are capable of being extended, and are to be extended beyond 
the limits of the municipality. Therefore, in framing a Bill, we have not only 
to legislate for it as a municipal measure, but to take power which will enable 
municipalities or the Government, or other local bodies, to carry them on 
beyond the limits of purely municipal administration. I propose to ask my 
friend Colonel Trevor to take charge of this Bill. 
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There ia alsd a question connected with the water-supply to the suburbs ; 
one which affects immediately and is of ^at interest to a great body of people 
in the neighbourhood of Calcutta, and which was brought prominently to 
notice by a pleasant visit which we paid yesterday to the water-works at Pultah, 
where I had the opportunity of discussing the subject with several members 
of the Calcutta Municipality smd its Chairman. I understand a resolution has 
been adopted by a Committee of the Town Commissioners, which the Chairman 
proposes to submit as soon as possible to the Government, as regards their own 
requirements for the supply of additional water to the city of Calcutta itself ; 
and it is to be hoped that, in giving effect to that measure, we may be enabled, 
after communication with the Suburban Municipality, to arrange for a supply 
of good water to the suburbs. The terms on wliich tliat extension should be 
carried out have not yet been settled, and we shall have to refer to the Suburban 
Commissioners. But if the proposal of the Calcutta Municipality comes before 
me in a short time, as I expect, I hope that means w'ill be available of coming 
to some fair and satisfactory settlement of the question of extending the 
benefits of the water-supply to the suburbs also. 

A small Bill connected with the amendment of the Calcutta Police Act 
has originated from a desire to supervise and control the use of the maidan — 
a use to which it is constantly put — in breaking in horses; a practice largely 
objected to as dangerous, as destructive to the beauty of the maidan, and 
which it requires power to regulate: and a small measure will therefore 
be necessary to give that power to the police authorities in this city. 

There is also a Bill connected with the employment of hill coolies in 
Darjeeling and Kurseong. My Hon. friend Mr. Macaulay is going to take 
charge of that Bill, the object of which is to regulate and supervise the regis- 
tration of coolies in the hill station of Darjeeling. I believe this measure will 
be ready. for introduction, or at any rate for its first stage, at our next meeting. 

I should mention too that there is a small Bill required for the amendment 
of the Calcutta Port Improvement Act, which is pressed on us by the Port 
Commissioners of this place, and another connected with the amendment of 
Bengal Act IV of 1879 for the levy of foes on certain passenger boats. The 
latter Bill, I believe, has not yet been prepared ; it is necessary for controlling 
the management of steamers and vessels which ply more than 30 miles from 
the port of Calcutta. 

These are all passing measures, important in themselves, but not of very 
large consequence, and they will not probably require very much time or atten- 
tion on the part of the Council. The prominent measures which will receive 
our attention are those connected with the new and enlarged system of local 
self-government. It is not necessary for me now to enter into any detailed 
discussion of the principles of the question which, by public resolutions of the 
Government of India, and by the public utterances of His Excellency the Vice- 
roy, have become familiar, probably, to all members of the Council present here. 
It is a measure which the Viceroy is very anxious to see established throughout 
the country, and which, speaking personally for myself, I am equally anxious 
to support as fully as I can. I think, after a rule of a hundred years in India, 
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it would rather be a disgrace to us than otherwise if we could not say the time 
has come when we should give to the people of this country a much larger 
share in the administration of their local affairs. The fact is, however, that 
in Bengal we can say that a measure of local self-government has already been 
conceded to the people in a much larger manner t^n most people are aware of. 
It has certainly come upon me with some force, in visiting different districts, 
to find that in tlie conduct of municipal administration the Municipal Com- 
mittees and Road Cess Committees and Branch Committees have already a 
very large share of independence, and that there are places in which the man- 
agement of local affairs is already, for all practical purposes, in the hands of the 
natives themselves. I speak therefore of the new measure which will come 
before the Council as a measure of enlarged self-administration. The form 
which it is possible legislation on this general subject should take, would be in 
the way of two separate Bills— one in connection with municipalities, and 
the second in connection with the establishment of local boards. It is 
impossible to amalgamate the two Bills into one, because the broadest depar- 
ture which the new system will take will bo in the establishment of local 
boards. Municipalities have already been in existence for many years in these 
provinces ; and, as 1 have said, municipalities have already acquired to a large 
degree, hy the training they have received and by the advice and assistance 
of Coilectors and Magistrates, and the co-operation of officials generally, 
education in the art of self-government, which they are quite willing and able 
to take into their own hands at once. I think the probability is that there 
should bo two classes of municipalities— though I do not speak with certainly 
here— one in which the whole freedom of the elective system will bo absolutely 
introduced, with the freedom of electing their own commissioners and the 
right to elect their own Chairman and Vice-Charman, accompanied by entire 
freedom of managing their own affairs, except a distant control which will 
bo referred to hereafter, 'fhe second class of municipalities wnll be confined 
to parts of the country which are not so far advanced, and do not deserve at 
unco that absolute freedom which will be given to more advanced places. But 
in both of them, as regards the elective system, I will withdraw altogether, as 
far as 1 am concerned, the restriction which has hitherto been imposed as to 
the necessity for one-third of the rate-payers of the town requiring the intro- 
duction of the elective system before it can be conceded. If on the represen- 
tation of any considerable number of inhabitants it is apparent that the desire 
is to have the elective system in its entirety, and there is no real or deserving 
opposition on the part of the local officers of the Government, the Government 
will be ready at once to concede to them that right which the law will give 
tliem of liaviiig that system introduced. It is impossible to go into details 
at present, but if you'havo followed the whole course of writing and discus- 
sion which has taken place upon it, I can say at once now that the question 
of the franchise, of the qualifications which will fit a man either to vote or to 
be a member, as originally put forward in a resolution which 1 issued in July 
last, will bo considerably reduced. I think it will be found, by the experience 
we have gained, that that franchise is too high. I also intend and hope that 
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it Will be secured by the Hill that educational qualifications should give the 
right to vote and sit as representatives of municipalities. 

In coming to the question of local boards, we come to a new thing alto* 
gether. Wo contemplate adopting what we already possess in Bengal — the 
sub-divisional unit as a head centre of the local board system, and on that 
basis introducing, wherever we can, local boards to manage the affairs of their 
own jurisdictions. But it may be quite possible to go a little further in the 
way of utilising that institution which is the most ancient in India, and which 
we have attempted to revive on a somewhat sounder basis by the Chow- 
keedari Act of Bengal, namely the punchayct system ; to utilise it ns a })art 
and parcel of tlic local board arrangements. A Coiumittee which is now 
sitting on the question of the Cliowkeedari Act will put before us the facts 
which may enable us to bring in the punchay(‘t system in villages, going 
down to the lowest units, as local bodies which can be brought into o])eration 
as supplementurv to the establishment of local boards in dilh'rent j)arts of 
the province. (Generally these will be the outlines of the measure which 
the Gov(‘rnment will submit for your consideration. The Viceroy, in laying 
down broadly and generally the prineijilos which he desires to see c.stablished, 
has wisely, I think, Icdt very much of the details to the discretion of local 
Administiutioiis theiiis(‘1vcs. It is a wdse decision I think, because no uniform 
plan ()r law will suit the circumstances and conditions of dilferent varying 
provinces and administrations in India; and what wall suit ns might W(‘ll bo 
understood imt at all to fit in with the wants of Aladras and Bombay. While 1 
have hitlu'rto considered these large matters on my own responsibility with the 
advice and assistance of my Secretaries, I am V(;ry glad to be ablt‘ to come 
to you HOW for advice and assistance to secure for those measures a satisfactory 
and successful issue. 


EXCISE ACT AAIENDMENT BILL. 

The IIoN, Bkvnoi.ds moved that the Bill to amend the Bengal 
Excise Act, l^Ts, b(' reft'iTcd buck to the Select ( /ominittee for the purjiose 
of considering further amendments tlierein. Il(i said that the report of the 
Select Committee had licen jirintod and circulated, and was in the hands o( 
honorable members, and in the ordinary course of things lie should to-day 
have presented it to the Council, and have moved that it should be taken into 
consideration. But circum-stanccs bad occurred which ap])eared to make it 
desirable that tlie Bill should be referred back to the 8elect Committee for 
further report. Since tlie report of the Select Committee was drawn up, a 
question had arisen regarding the importation of rum from the North- Wtjstern 
Provinces into Lower Bengal. This importation, whicii dated from the establish- 
ment of a large distillery at Shahjehanporc, had now readied about 25,000 gallons 
a year, whereas the consumption of country rum manufactured in Bengal itself 
amounted to only about 15,000 gallons. It was therefore desirable, and indeed 
necessary, to prescribe the rules under which this rum might be imported and 
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bonded cither in Calcutta or in the mofussil. Draft rules had dccordingly been 
drawn up by the Board of Kevenue, but on their being laid before the Legal 
Kemombrancer, he was of opinion that the law as it stood did not give the Board 
or the Government power to pass such rules ; and that, if it was desired to lay 
down any rules on the subject, a section conferring the necessary power must 
be inserted in the Act. 

In addition, however, to this point, it had been brought to Mr. Reynolds’ 
notice that the clauses of the Bill, as drafted by the Select Committee, were sus- 
ceptible of some further improvement. In amending sections 15 and 61, it was 
the object to make the penalty section appliealde not only to the possession of 
larger quantities than the quantities 8j)eci{ied in section IrO, but to the posses- 
sion of larger quantities tlian sucli quantities as might be fixed by the Board 
of Revenue. But it was remarked last year by the High Court, in dealing 
with an appeal which caino before them under section 61, that the Legislature 
could never have intended to give the Board of Revenue power to restrict the 
specified quantities, but only power to increase tliem ; and it had been suggest- 
ed to him that this ought to bo made clear in the Bill now before the Council. 
He was quite prepared to admit the reasonablcn(\ss of making this amendment, 
but if this was to be done, the quantities sjKicified in section 15 would have 
to be roconsidc'rod, and it was best that the Bill should bo referred back to the 
Select Committees for this purpose. 

Tliere were some smaller amendments which it might bo convenient to 
take tlie opjiortunity of making. From a memorial sent up to Government 
from Eastern Bengal, it appcar(;d that there might possibly bo some ambiguity 
in the use of the word ‘‘ tari” without a definition explaining the sense in 
which the word was used, and it would probably be better to introduce 
a definition, as had been done in the Northern India Excise Act of 1881. It 
would perhaps also bo convenient to explain more clearly the meaning of the 
word “possession” in section 61. 

The lIoN. Kristodas Pal said he rose to support the motion, and in 
doing so he desired to express his hope that the definition of “ tari” would be 
based on a correct understanding of the article as used by the people of this 
country. The definition, as it obtained in Act VII of 1878, declared that 
“fermented liquor” included “ tari, fresh or fermented.” The words used 
showed that the definition was very inconsistent ; it was, in fact, a contradic- 
tion of terms; “fermented” was defined to be fresh or unfennented. The 
word “tari” really meant the fermented juice of the palm or the date-tree; 
but fresh juice of the palm or the date was not “tari.” But as the word 
“fresh” was used in the Act, the Board of Revenue in a circular (Board’s 
Rules of 1878, vol. 1, page 349) has declared that tari means “the juice 
of the date-tree or of the tal or palm-tree, and is used either when freshljr 
drawn or after fermentation.” The object of the Excise Act is to tax intoxi- 
cating articles, but fresh date-juice or fresh palm-juice is not intoxicating, 
as any one acquainted with the circumstances of the country pretty well knew. 
But under the operation of the Board’s rule, which was derived from the 
definition of “ tari” in the Act, considerable abuse and hardship were committed. 
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The honorable mover had referred to a petition from Eastern Bengal from 
which, with the permission of the Council, Baboo Kristodas Pal would read the 
following extract. It was a petition from the Eastern Bengal Landholders’ 
Association, which stated as follows : — 

“'Jhat the Board of Revenue has defined tari (Board’s Rules, 1878, vol. 1, page 349) 
to he the juice of the date-tree or of thotal or palm-tree, and is used either when freshly 
drawn from the tree or after fermentation.” Your memorialists humhly submit that the 
first part of this definition is contrary to the language of the country. The word ‘ tari ’ is 
always understood to mean the fermented juice of the tal or of the date-tree, and it is the 
former that is chiefly used for intoxicating purposes or for leavening broad. The juice of 
the date-tree, either in the fresh or partially boiled state, is always called khajur ros, 
and is invariably used either as a cooling drink or for manufacturing gur, or os n substitute 
for gur in the preparation of puddings or sweetmeats. This khajur ras has no intoxioating 
power and is never used for intoxicating purposes. 

That since the last few years villagers possessing date-trees and using tho juice 
for preparing gur, or as a substitute for gur m the partially boiled slate, have been sub- 
ject to a good deal of oppression. Fines of hs. 2 .j, Us. 30. or even Hh. 40 have been imnosod 
on people for having a few date-trees round their homesteads without a licoine. Vour humble 
momonulists have been greatly pained to hear that very large sums have been realised 
in the shape of such fines irom all tho districts in this division. As an incentive to police- 
men and informers for detecting people dealing in khajur ras without a lioenso, large 
rewards are given to them out of the fines realised. It is easy to see how wide a door is 
thus opened to extortion and oppression, h or each case sent up there must bo a ooiisider- 
ahle number in wliicli poor ryots aro obliged to [>ay hush-money to policemen and infor- 
mers on the mere tliroat of being prosecuted.” 

Baboo KuisronAfl Pal believed the Government had made some enquiries 
into the truth of tlio stateincnts contained iu that petition, and his honorable 
friend wa.s douhtlo.ss in possession of the facts which the enquiry liad elicited. 
But it appeared from the last report of the Board of Hevenue that the statements 
of tho petitioners were greatly borne out hy ofticial records. Tho chapter 
on “ tari” in the Board’s last report contained the fallowing para-graph : — 


During tho year under review 30,238 licenses wore issued for tho sale of tari against 
, ,, , . . 23, 502 licensos issued in 1880-81, ns shown in the 

Year. rermentfa. Uufermeutod. lota! • rm • i • i j. 

margin. Iho increase was chioHy duo to the 
1890-81 ... 10 , 504 9(i:^8 2 R 5fi2 Dunihor of additional lioonscB issuod for tho sale of 

1881-82 ... If., 411 ia,8o7 30,288 uuformontod tari in tho districts of Dinagepore, 

Dacca, Backergunge, and Tipporah, owing to tho oxertions of the local excise ofiioers in 
Buppressing unlicensed sales.” 


It might be easily inferred from the foregoing extracts what amount of 
hardship, trouble, annoyance and loss were inflicted upon tho poor people 
who were engaged in the sale of the fresh juice of the palm or date. 
Palm-juice, he believed, became fermented in two hours, so practically palm-juice 
was seldom to he found in an unfermented state. But the date-juice generally, 
as he was informed by competent persons, did not get fermented till twelve 
hours after it was drawn from the tree. Honorable gentlemen must have seen 
in Calcutta persons going about with pots of date-juice for sale, and children 
delighted in drinking it. Surely, if it was intoxicating, their parents would 
not have allowed them to drink it. It was the poor man’s luxury, and he 
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hoped tlie law would not be tolerated which would deprive the poor man of 
this country of such a cooliiifi:, palatable, and innocent beverag-o. He would 
not refer to the policy which had led the Government of India to veto the 
Bombay Act that sought to tax the use of the rnoliwa flower ; but he submitted 
it would not be consistent with that policy to bring the fr(*sh or unferraented 
date-juice under excise taxation. He therefore earnestly hoped that tlie 
Select Committee would take this matter into consideration. 

The Hon. Maiiomij) said he agreed tliat the Hill should be sent 

back to the Select Committee, for there were one or two matters whi(;h rtquired 
consideration. One of these was that in c(Ttain respects it seemed desirable 
that certain ])arts of tho Bengal Act should he assimilated to the Imperial Act 
passed for tiie North-West(‘rn Bi‘ovinc(‘K. In tlie first plac e the definition of 
fermented liquor, jcs contained in Act XXII of 1^81, included both the palm-juice 
and the Ichajurras] but at the same time that definition excluded lioth the fresh 
palm-juice and the fresh kimjiir ?ves-, and In; tliought that that definition might 
well be ado])ted by the Select Committee in amending the Bengal Excise Act, 
1878, and incorporated in it. S(‘Condly, the exjdanation to section of the 
Baid Imperial Act might also well be taken and incorjiorated in the Bengal Act, 
■which, so far as it dealt with th(‘ question of possession, was susceptible of a 
little irajirovement. As matters at jiresent stood under the Bengal Act, a 
question arose before one of the Presidency j\Iagistrat(‘s whether a f)erson, who 
had merely a temporary possession, in tiio character of a mere transmitter of 
exciseable articles, could be said to be in jiosscssion under section 17, so as 
to bring him within the jiciial sections of tho lawa This question was lad'erred 
at tho time when leave was given for the introduction of this Bill. But with 
reference to this question of po.ssossion, he found in the cxj)lanation to scciicm 
21 of tho Imperial Act that foreign spirit or foreign fermentt'd liquor in the 
possession of any common carrier or warehouseman as such, or purchased 
by any person for his private use and not for sale, wuis not considered as coming 
within the ])rohibition contaiiu'd in that section, and he thought tluit a similar 
provision with some modifications should be introduced into tho Bengid Act. 

Inhere was also unother matter which it wuis desirable should bo consi- 
dered by the Select Committee, and that was in connection with section 15 
of the Bengal Act, and related to tho power of the Board to increase the 
quantities enumerated in that section. The quantities therein specified 
might be reconsidered, and lesser quantities juight be specified, if such a 
course should be considered expedient and desirable ; but he thought that 
on principle, and for tho sake of certainty, quantities specified in that 
section should not [)c allowed to be decreased by any body except the 
Legislature, although the Board of Revenue might be entrusted with the power 
of increasing those quantities at their discretion. These were principally 
the matters which he believed required consideration with reference to 
this measure, but he thought one or two other verbal amendments were 
also required with reference to certain notices to be given by the Collector. 

Tho Hon. Mr. Reynolds said in reply that he thought the question 
raised by tho honorable members who had spoken were questions which would 
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naturally come under the consideration of the Select Committee, and he would 
therefore reserve any remarks he had to make in reference to them until the 
Committee had made their report. He was not aware, until he came down to 
the Council, that one member of the Committee was absent at present from 
Calcutta. He therefore wished, with the permission of the Presiaont'and the 
Council, to add the Hon. Kristodas Pal to the Select Committee. 

The motion was put and agreed to, and the Bill referred back to the Select 
Committee. 

The Council was adjourned to Saturday the IGth instant. 


Saturday j IGth December 1882. 

5prrsnit: 

Hrs Honor the Lieutenant-Governor of Bengal, Presiding ; 
The Hon. A. Phillips, Acting Advocate- G cncral ; 

The Hon. H. J. Heynolds; 

The Hon. H. L. Dampier, c..e.; 

The Hon. C. P. L Macaulay ; 

Colonel the Hon. S. T. Trevor, r.e. ; 

The Hon. T. T. Allen ; 

The Hon. J. E. Caithness; 

Tlie Hon. Kristodas Pal, o.i.e. ; 

The Hon. Bhudeb Moqkek.tee, c.i.e. ; 

The Hon. Mahomed Yusuf; and 
The Hon. Harbuns Sahai. 


AMENDMENT OF THE EXCISE ACT. 

The Hon. Mr. Reynolds presented the report of the Select Committee 
on the Bill to amend the Bengal Excise Act, 1878. He said he did not 
propose to take any action upon the report to-day, and begged to give notice 
that he would, at the next meeting, move that the report bo taken into 
consideration in order to the settlement of the clauses of the Bill. 


BENGAL MUNICIPALITIES. 

The Hon. Mr. Reynolds moved for leave to introduce a Bill to amend and ‘ 
consolidate the law relating to Municipalities in Bengal. He said : ‘‘ The Bill 
which I to-day ask leave to introduce is one of the two measures which you, Sir, 
indicated in your speech at the last meeting of the Council as the Bills which 
would probably occupy the greatest part of the time and attention of this Council 



'36 


SmgtU Mmieipalitm, 




during the present Session. It is drawn, though with very considerable modifi- 
cations, on the linos of the existing Bengal Municipal Act V of 1876. It will 
be supplemented by the Bill for the establishment of local boards, which is in 
the charge of my honorable colleague to the right (Mr. Macaulay.) and these 
two measures taken together will, I hope and fclieve, supply Bengal with as 
complete a system of local self-government as it is in the power of the Legisla- 
ture to bestow. The present Bill will deal with the cities and towns, the Local 
Boards Bill will provide for the villages and rural areas. But I need not 
remind the Council that this is a matter in which legislation can supply nothing 
more than the outward form : the real progress will remain to be made, and the 
real victory will remain to be won, outside this Council Chamber. It will rest 
with tlie people of these provinces to infuse spirit and vitality into what will 
otherwise be nothing more than a dead letter : to show themselves ready to make 
some sacrifices of their own leisure and convenience : to rise superior to prejudice 
and party-spirit ; and to accept the power which will be placed in their hands 
as a trust to bo administered for the benefit of all classes of the community 
alike. The Government is fully prepared to do its part in tliis work : it desires 
to give the most complete effect to the policy of the Government of India, and 
it relies with confidence on the sympathy, the loyalty, and the co-operation of 
the people in shaping that policy to fulfil its highest ends, and in making it 
fruitful in developing the national character and enhancing the national 
prosperity. 

The Bill is not yet completely drafted, and I will defer any remarks on 
matters of detail till the Bill itself is in the hands of honorable members ; but, 
with the permission of the Council, I will briefly sketch the main features of the 
scheme. 

The present Act relates to institutions of four different kinds : Municipal- 
ities of tlio first class, Municipalities of the second class, unions, and stations. 
There are now 26 Municipalities of the first class, 98 of the second class, 52 
unions, and 2 stations. These distinctions will not bo retained in the Bill. 
There is really very little difference between the two classes of Municipalities. 
The classification depends on the number and density of the population ; a first 
class Municipality must have 15,000 inhabitants, and at least 2,000 inhabitants 
to the s(juare mile. But the constitution and powers of the two classes of 
municipalities are substantially the same. The only differences are that a first 
class Municipality has a somewhat larger number of Commissioners : it has a 
higher money limit as regards the making of contracts and the signing of orders 
for the payment of money ; and it enjoys the right of availing itself of the provi- 
sions of Act VI of 1878, regarding the cleansing of latrines. In all other re- 
spects the two classes of Municipalities are already on the same footing ; and it is 
not intended to make any distinction between them in the present Bill 

Unions and stations ore constituted, under the present Jaw, in those towns 
nt villages, or groups of villages, which are not of sufficient wealth or import- 
ance to bo treated as Municipalities. They have hitherto been a sort of 
debateable ground : but the establishment of local boards will solve any 
difficulty which may be felt at present in dealing with places of this kina. 
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The more advanced unions and stations will be raised to Municipalities ; and 
the rest will be placed under the control of the local boards. 

As regards the municipal constitution, it is the intention of the Govern- 
ment to introduce the elective system into all important municipalities : and 
this intention will be shown in an unmistakeable way in the wording of the Bill. 
It will be provided that the system of nominating Commissioners by election 
by the rate-payers shall apply to all Municipalities except those which the 
Lieutenant-Governor may exclude from the privilege. Experience has 
shown that the provision in section 16 of the existing Act, which requires an 
application from one-third of the rate-payers before the elective system 
can be introduced, has had a very different effect from that which it was 
designed to produce. Its original object was to prevent the elective system 
being forced by an over-zealous Magistrate on a Municipality which did not 
really desire to adopt it. But its practical result has been to debar many 
important Municipalities from the privilege, owdng to the difficulty of obtaining 
the necessary number of signatures. Recent enquiry has shown that the 
feeling in favour of the elective system is very general : and this system will 
accordingly be adopted as the rule, and not as the exception. 

There will be no cx-officio Commissioners : but one-third of the total number 
of Commissioners will be nominated by Government. The Bill will retain the 
proviso of section 15 of the present Act, that not more than one-fourth of the 
Commissioners shall be salaried officers of Government unless such persons are 
elected by the rate-payers. 

The next important point is that of the nomination of the Chairman, and 
here a distinction will be made between those Municipalities which will be 
authorized to elect their own Chairman, and those which may not desire, or 
may not bo considered qualified, to exercise this power. The Bill will provide 
that the Lieutenant-Governor may either appoint a Chairman or may call upon 
the Commissioners to elect a Chairman subject to his approval. Any person so 
appointed or elected will become a Commissioner, will hold office for three 
years, and will have the right to vote upon all questions. The present provi- 
sions of the law relating to the election of Vice-Chairman will be retained, but 
the term of office will be extended to three years. The Commissioners will bo 
authorized to grant salaries, if they desire to do so, to their Chairman and Vice- 
Chairman, and to other subordinate officers of the Municipality. 

The remaining provisions of the Bill relate principally to matters of detail, 
and any remarks upon these may be deferred till I am in a position to lay the 
Bill itself before the Council. It may be said generally that the policy of tho 
Bill is to give very large powers to the Commissioners, but that many of the 
sections conferring these powers will apply only to those Municipalities to which 
they may be extended at the request of the Commissioners themselves. Some 
procedure of this kind seems necessary in order to give the Bill that degree of 
elasticity which will adapt it to the necessities of a large number of Municipal- 
ities in very different stages of development. To meet the requirements of the 
more advanced towms, provisions will be introduced regarding the supply 
of filtered water, and the lighting of the streets with gas ; but no attempt 
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will be made to force arrangements of this kind upon places which do 
not desire their introduction. As the great majority of tne Municipalities 
will be elective, it may be anticipated with some confidence tnat by 
making the application of these sections dependent on the request of the 
Commissioners, we shall really be consulting the wishes, and safe-guarding the 
interests, of the general body of rate-payers in each Municipahty. 

It is unnecessary, I think, that I should dwell longer upon matters of this 
kind. The really important sections of the Bill are those which relate to the 
constitution and powers of the Municipality ; and in respect of these it will be 
found that the Goveminont, while reserving to itself a certain measure of con- 
trol, and a certain amount of influence, has deliberately adopted the principle 
that the general management of municipal affairs shall bo left in the hands of 
the people themselves and of their elected representatives.” 

The motion was agreed to. 


AMENDMENT OF THE ESTATES PARTITION ACT. 

The Hon. Me. Dampier moved for leave to introduce a Bill to repeal 
section 11 of tlio Estates Partition Act, 187G, and to provide that no separate 
estate, liable for an annual amount of revenue less than ten rupees, shall be 
created under the provisions of this Act. He said that ho felt at some dis- 
advantage in asking the Council to turn tlicir attention from the largo and 
really important subjects of public development, of wliich his honorable 
friend Mr. Reynolds had just been treating, to this minute Bill, which 
would affect units where the other measure would bear upon thousands. 
The motion which stood in liis namo was in fact an appeal from the Executive 
Government to the Legislature to relievo them from a duty which had become 
intolerable, of which the performance was no longer required by tlio magnitude 
of tho interests which it affected. For the grounds on which this statement 
was founded, he turned to tlie Board of Revenue’s letter of last year, addressed 
to the Government. Mr. Reynolds wrote from the Board : — 

Tho main ground on which the Board based their opinion that there should be some 
restriction on butworas is the intolerable harassment, labour, and expense which these petty 
butwaras impose upon tho officers of Government, not only in effecting them in the first 
instance, but in their oonsequenoos in perpetuity. Tho first cost is partly mot by the pro- 
prietors, although not entirely, as they pay nothing for the work of the Collectors, the Com- 
missioner and the Board. The result, however, is a permanent increase of expenditure and 
work in the revenue offices without any proportionate benefit to anybody ; and in order to 
meet this pressure additional establishments have to be entertained, which are paid for from 
General Revenues, or, in other words, the ryots of districts and provinces, where a partition is 
never hoard of, have to pay for the hutwara-loVing propensities of the zemindars of Patna 
and Mozufferpore.’* 

Another reason for putting a limit on minute sub-divisions was the 
danger to the Government revenue. Very small estates were often absorbed 
into others and disappeared. This be mentioned only as a make-weight, but he 
took his stand on th6 public inconvenience caused by these small partitions* 
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A dilrd reason which might be urged was the economical effect of these 
very small subdivisions in creating landlords who were poor and without the 
power of improving their estates. 

Regulation VI of 1807 placed a restriction on the making of huiioaraM* 
It provided that no estate which paid less than a revenue of Rs. 1,000 could 
be divided, and that no estate could bo formed by partition whose revenue was 
less than Rs. 500 a year. These restrictions remained in force for three years 
and were removed by Regulation V of 1810, of which he must read, the 
preamble. The reason for removing the restriction was this — 

** Moreover, there being reason to believe that the restriotion which has been laid on thS 
partition of small estates by Regulation VI of 1807 has been, and is, the cause of oonsiderabls 
injury to numbers of individual sharers in such estates, thereby inducing a sacrifice of 
private rights which the degree of public inoonveuienoe arising from the minute division of 
landed property does not appear to he of sufficient magnitude to justify or require/* 

He would call particular attention to those last words. It would he 
observed that both in the Act which imposed a limit, and in that by which 
it was afterwards removed, it was acknowledged that the question of 
imposing a limit depended on the balance between tiie degree of public incon- 
venience caused by making minute partitions, and tlie private interests affected. 
He would endeavour to show that the public inconvenience caused had now reach- 
ed a formidable magnitude, and ho would also show that the importance of this 
right to claim hutwara for the protection of private interests was now much 
less than it used to be. 

In 1848 a discussion was raised by Mr. Alexander Forbes, the Collector 
of Purneah, as to the public inconvenience of making these hutwaras 
through Government officers, and also as to the general policy of forcing 
coparceners into the obligation of making these partitions against tlieir will. 
He remembered that gentleman used to compare it to forcing three persons 
to take a hand at whist, and play for large stakes, because the fourth 
man wanted a rubber. The then local officers were very strongly in favour 
of the imposition of a limit at any rate, hut the Board refused, because there 
was no evidence before them of sub-division to an injurious extent then exist- 
ing. He begged to call the attention of the Council to the fact that in this 
refusal the same principle was recognized ; when the public inconvenience 
should be great enough to warrant it, then a limit might be imposed. 

In 1864 matters in Tirhoot grew serious ; the Collector represented that 
the number of these butwaras and their minuteness were getting beyond all 
reason, and a Bill was actually under the consideration of Sir George Campbell 
for imposing a limit of Rs. 10, when the famine caused it to be shelved. 

In 1875 Mr. Dampier had the honour to lay before this Council and 
carry through it a Bill to amend the hutwava procedure, and in that Bill, as 
first passed by this Council, a minimum of Rs. lO was imposed as the jamma 
of any estate which should be created by buticara. No estate could be formed 
by hutwara under that Bill whose sudderywwwa was less than Rs. 10, unlws 
the proprietors of such estate were prepared to redeem the land revenue by 
the payment of a capitalized sum equivalent to the annual revenue. The 
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Governor-General in Council vetoed the Bill with regard to this particular 
clause, but not in consequence of the limit, and not for any reason connected 
with the limiting of hutwaras^ but on the question of redemption of revenue. 
His Excellency said that it was against the accepted policy to allow redemp- 
tion of revenue for estates above one rupee. The Bill was returned ; and this 
Council modified it in this respect, and after considerable discussion the 
limit was fixed at one rupee ; it was provided that an estate paying less than 
one rupee a year could not be created unless the proprietors were prepared to 
redeem the amount of revenue payable on it. The Council would here observe 
that this Act was assented to by the Governor-General in Council, and that 
there was no objection on the ground of a limit being imposed upon hutwaras. 

In 1879 the Board of Revenue moved again. Mh. Dampier had stated 
that bo would first show that the degree of public inconvenience had 
become of great magnitude. In the Tirhoot district in twenty years the 
number of estates borne on the roll had risen from G30 to beyond 1,000. In the 
Patna Division in twenty years they had risen from 24,000 to 46,000, and in 
that division 666 cases of butwara were pending, of which nearly one third 
would create estates with jummasoilem than .ten rupees. He thought that these 
figures were enough to show that the pressure on tne executive was very great. 

He would next endeavour to show that the right of claiming partition of 
lands was of much less importance now than formerly as regards the pro- 
tection of private interests. When Regulation V of 1810 spoke of injury 
to individual sharers, and indeed up to 1859, the whole estate w'as at once and 
immediately liable to sale for any arrears of revenue which might be allowed 
to accrue upon it ; if one of the coparceners in a joint estate defaulted, his 
default entailed immediate liability of the whole estate to sale. That was 
the state of things up to 1859. In that year, however, a great boon was 
given to proprietors of joint estates in enabling them to call on the Collector 
to keep separate accounts in respect of payments made by each separate 
co-sharer. The effect of that was that if any one sharer in an estate in 
which separate accounts had been opened fell into arrears in respect of the 
payment of revenue on account of his interest in the estate, the Collector 
ma not proceed at once to summarily sell off the whole estate, but he first 
put up for sale the right and interest of the defaulting sharer or sharers 
only in the estate. In nine cases out of ten, or ninety-nine out of one 
hundred, this resulted in the payment of the amount which was in arrears, 
and there was an end of the matter; the non -defaulting sharers were in 
no way injured; it was only in the hundredth case, when the sale of the 
defaulting proprietor’s interest did not cover the amount of arrears, that the 
Collector was obliged to proceed to the extreme measure of putting up the 
whole estate for sale and enforcing the right of the Government to its revenue 
from the whole. 

Then there was another legislative measure (Act VII of 1876) which insisted 
on individual proprietors in joint estates defining the extent of their interests in 
those estates. This of course facilitated the opening of separate accounts and 
prevented disputes as to the quota of revenue to be paid by respective sharers. 
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He hoped that after these remarks the Coimoil would have no objection 
to allow him to introduce the Bill. 

The motion was agreed to. 

CONTROL OF COOLIES IN HILL MUNICIPALITIES. 

The Hon. Mb. Magaulat moved for leave to introduce a Bill for the gene- 
ral control of coolies in Hill Municipalities. He said that the wording of 
the Title and of the Interpretation clause would be made general in order 
to admit of the future extension of the Act to any Municipality to which 
the Lieutenant-Governor might consider its provisions suitable, and which 
he might declare to be a Hill Municipality ; but, as the Council would have 
gathered from the opening address of His Honour the President, the necessity 
for legislation immediately arose in Darjeeling. That some enactment was 
urgently required for the protection of the public was obvious to any one who 
had haa experience of Daijeeling in recent years, and it was probably well 
known to all whose friends had visited the station, or who bad given any atten- 
tion to the complaints of travellers in the public prints ; and it would therefore 
be unnecessary for him to trespass at any great length on the indulgence of the 
Council The rapacity and insolence of the coolies, and particularly the dand^- 
men, of Darjeeling, had in fact reached such a point as to form a serious 
menace to the popularity and prosperity of the only sanitarium in this 
Province. Even permanent residents experienced considerable difficulty in 
dealing with these men on reasonable terms; but visitors were absolutely 
at their mercy. Ihe most extortionate rates were charged, and the service 
rendered in return was performed as a favour rather than as a duty. Expos- 
tulation regarding absence from work, idlenessi or turbulent, demeanour only 
evoked insult, and any attempt to assert the ordinary rights of the employer 
resulted in the wholesale desertion of the men, who prevented others from 
taking their place. Since the last meeting of the Council ho had received 
a letter on the subject from Lord Ulick Browne, the Commissioner of the 
Division, than whom no one took a livelier interest in all that concerned the 
comfort and pleasure of visitors to Darjeeling. Lord Ulick Browne wrote:-— 
The complaints during last season, and especially of ladies without male 
relatives, were worse than ever.” In fact those men proceeded on the prin- 
ciple that the visitor’s necessity was the dandyman's opportunity. He had 
himself witnessed a case in which an invalid, too ill to walk or ride, on the 
point of starting to take some fresh air, was informed by the dandymen that 
they declined to carry him a few hundred yards unless they were paid double 
the already extortionate rate paid the day before for the same service. Nor did 
these men make any invidious distinctions of race. Ho had been much 
impressed upon one occasion by seeing a native gentlem^, who, though of spare 
and muscular form, was averse to pedestrian exercise, being carried round the 
station by five robust dandymen. And this was no idle exhibition of state, for 
the victim had conmlained bitterly of the various impositions to which ho had 
been subjected. Visitors to Daifeeling declared that it would be a perfect 
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pl^lipO) but for the rain, the loechen, and the dandymen. The rain obviously 
could not be interfered with ; and we must only hope that the activity of the 
destructive instincts of visitors would in time make some impression on the 
leeches. But the dandymen could be at once controlled, ana he trusted that 
the Council would consent to interfere for their regulation and the removal 
of a serious ground of public complaint. He proposed that the Act should 
follow the lines of the law for the regulation of hackney carriages and palan* 
keens, providing for the issue of licenses and badges, for the fixing of a tariff 
of charts, and for the infliction of appropriate penalties for neglect or general 
misconduct. 

The motion was agreed to. 

The Council was adjourned to Saturday, the 23rd instant. 


Saturday^ the 23rd December 1882. 

5P r c 0 in t : 

His Honoe the Lieutenant-Qoveknok of Bengal, Tresidiny; 

The Hon. H. L. Dampier, c.i.b. ; 

The Hon, H. J. Reynolds ; 

The Hon. C. P. L. Macaulay ; 

Colonel the Hon. S. T. Tbevor, e.b. ; 

The Hon. T. T. Allen; 

The Hon. Kristodas Pal, Rai Bahadoor, c.i.e. ; 

The Hon. J. E. Caithness ; 

The Hon. Bhudeb Mookebjeb, c.i.e. ; 

The Hon. Mahomed Yusuf; and 

The Hon. Harbuns Sahai. 

AMENDMENT OF THE EXCISE ACT. 

The Hon. Mr. Reynolds moved that the further report of the Select 
Committee on the Bill to amend the Bengal Excise Act, 1878, be taken into 
consideration in order to the settlement of the clauses of the Bill. He said 
that three of the sections to which reference was made in' the report of the 
Select Committee were sections in regard to which amendments had been 
placed on the notice paper, and therefore he would reserve his remarks upon 
these sections until he had heard what the Hon, Mover of those amendments 
had to say. He would therefore only refer at present to the amendments 
made by the Committee in those sections mentioned in the report which were 
unoontested. A definitj|^n of licensed vendor or manufacturer had been inserted 
in order to make it clear that the words referred only to persons under the 
Bengal Excise Act, and not to vendors or manufacturers who might have 
obtained licenses frona other Governments in other Provinces. Then with 
regard to the section giving the Government power to lay down rules for the 
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importation and bonding of ezciseable articles manufactured in British lT\|lia 
beyond the limits of the territory to which the Act extended, he had explained 
at the last meeting of the Council the reasons which made legislation necessary, 
and the Council would find that the section was a very simple one, and merely 
gave the power which the legal advisers of Government had declared to be 
indispensable. The Committee had also provided in sections 29 and 30 that 
notice of the recall or of the surrender of a license must be in writing, which 
seemed reasonable and proper. And the amendment in section 61 was in ac- 
cordance with the Northern India Act of 1881 and the judicial decisions which 
had been passed to the effect that the penalty attached to unauthorized pos« 
session did not extend to such possession by any person merely as a carrier or 
warehouseman. The only other alterations mane by the Committee were 
verbal amendments in sections 53 and 60 of the Act. 

The motion was agreed to, and on the motion of Mr. Reynolds, the clauses 
of the Bill were considered for settlement in the form recommended by the 
Select Committee. 

The Hon. Kristodas Pal said the first of the amendments which ho 
had to move had reference to the definition of tari. It was taken from the 
Northern India Excise Act of 1881. Tari was defined to mean the sap of 
any kind of palm-tree. The amendment of which ho had given notice was 
to insert after the word ‘Hree” the words ‘‘except fresh date«juice,” but since 
coming to the Council Chamber, it was suggested by bis hon. friend oppo- 
site (Moul vie I^Iahonifd Yusuf) that it would be better to insert the word 
“ unfermented ” before the word “ sap.” The definition would then run as 
follows : — “ Tari means the unfermented sap of any kind of palm-tree.” 
He mentioned the proposed alteration of liis amendment to tho Hon, 
Mover, who had no objection to it. Baboo Kristodas Pal therefore adopted it. 
He bad explained to tlie Council at a previous sitting why the fresh luice of 
the date-tree should not be treated as an exciscablo article. Tlio fresh date- 
juice, on which he laid particular stress, was used as an article of food or 
drink, and had no intoxicating effect whatever. On this point ho had since 
consulted a friend of his, Paboo Kanyc Lall Dey, Rai Bahadoor, who was 
a well known chemist, and be put him certain questions to which ho obtained 
the following replies : — 

Quesiio7i, Answer. 

1. Is fresh palm or date-juicc in- 1. No. 
toxicating ? 

2. When does vinous fermenta- 2. Date-juico fresh drawn from tho 

tion of date-juice commence after it tree, if kept in a clean earthen pot and 
is taken from the tree ? exposed to the sun, will begin to fer- 

ment after 10 hours ; if mixed with little 
rice or flour and similarly exposed it 
will begin to ferment within about two 
hours; tho vinous fermentation will 
commence much quicker if date- juice 
is kept in an used pot ? 
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With refj^ard to palm-juice, hig friend referred him to a paper of his own 
on tlie use of intoxicating stimulants, in which be remarkea that when drunk 
fresh from the tree at day-break or candle-light, the juice of the palm was 
quite innocuous. He added— “ It is a cool and refresliing drink, often recom- 
mended for its diuretic properties to those labouring under urinary diseases.” 

Now the (juestion whicli Baboo Kristodas Pal submitted was whether 
it would be quite consistent with the policy of the Bill to tax the fresh date- 
juice or the fresh palm-juice when it had no intoxicating effect. As he had 
pointed out at a previous sitting, the object of the law was to chock the 
consumption of intoxicating drinks and drugs, but the use of the fresh 
date or palm-juico was not open to tliat objection, and consequently 
he did not think it would be consistent with the acknowledged prin- 
ciple of the excise law to bring them under taxation. He had also then 
taxen occasion to reftT to the lott(‘r of the Government of India vetoing 
the Abkari Bill of the Bombay Council which proposed to tax the nihoioa 
flower on precisely the same reiisons that hud been used for the inclusion of 
fresh palm and date- juice in the Bill before tlie Council. Ilis Excellency the 
Viceroy was of opinion that, except in the districts of Tanna and Colaba, 
the use of the mhowa flower as food is sufficient to constitute a strong objection 
to the policy of the proposed law.” 

For the same reasons Baboo Kuistodas Pal contended that the excise law 
ought not to be extended to the fre.sh palm or date-juice. It might be urged 
that practically it would bo difficult to make a distinction between unfermonted 
and fermented date or })alm-juice. Ihit he observed that the Excise Depart- 
ment already made a distinction in the issue of licenses for the sale of unfer- 
mented date- juice and fermented tari. The form of license ran to this 
effect — 

“ Bo it known to all oonoornod that iho person nbovonaniod is hereby authorized by the 
undersigned, Collector of the abovenaraod district, to sell fresh tari under the provisions of 
section d6, Aot VII of 1878, during the months of from 6th November 1882 to dlst March 
1883, This license does not authorize the holder to sell tari in its fermented state. By 
doing BO without taking out a separate license the holder will render himself liable to the 
penalty proscribed by Aot VII of 1878 for selling fermented liquors witliout a license.'* 

It would be thus seen that the Excise Department had practically drawn 
a broad distinction between fermented and unfermonted tari — ne should not say 
tari,” because that was a contradiction in terms. In unfermented state the 
dato-juico was not tari, but was known as khajur rus, and was used by the people 
as such. The distinction made in the form of the license was clear enough, 
and there would therefore be no practical difficulty in exempting the fresh 
juice from the scope of the excise law. He need hardly point out that 
there were many articles of food which by special preparation might be 
converted into spirituous liquor. Ho might instance rice, potatoes, sugarcane 
juice, and the milk of the cocoanut, which ho believed was converted into 
liquor in Bombay. But be had never heard that such articles when used for 
food were brought under taxation for excise purposes: as articles of food they 
ought to be exempted from the operation of the excise law. 
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The Hon. JIe. I^etnqlds said be could not accept this amendment, and 
he thoaght he could show good reasons why the Council ought not to agree to 
it. In the first place the amendment was, he would not sa>', of a revolution- 
ary, but at any rate of an unprecedented character. From the speech of the 
Hon. Mover, and from the paper from the British Indian Association which had 
been circulated to the Council, it might be tlmught that this was the first time it 
had been proposed to impose restrictions on the sale of unfermentod tivri or date- 
juice, but so far fiom tliis being the case, the fact was that the aTnendn»ent was 
in direct contravention of the uniiorm current of excise legislation for the last 
seventy years. Mr. Beynolds had not thought it nee(‘ssary to go further back 
than KeguhitiouX of 1813 ; hut in tlmt Regulation he found it declared tliat tari, 
whether fresh orfermemted, niii.st not bes .Id without a li(!enHc from tlie Collector. 
Passing on to Act XXI of 1830, which was for along time the abkaree law for 
Upper India, the wording there was the same as that used afterwards in the sub- 
stituted Act X of 1S71, uliich enacted tliat all tari, both fresh and fermented, is 
included in tbe exiirossion fermented liquors ” In tb(‘ Act of 1881, tb(‘ present 
Excise Act for Northern India, tlie word ‘‘ tari’’ was defined to mean tbe sap of 
any kind of palm-tree, and it was subje(‘ted to excise control Tbe words of 
the Bombay Act V of 1878 were very wicl(‘ indeed. There toddy” was didined 
to mean juice drawn from a cocoanut, l)rab,dat(‘,or any kindofpalintrec,wb(‘ther 
in its fermented or unfermentod state; and section 14 of that Act provided that 
no toddy sliould be drawn from any tree exccjit under license from tlio Collct;- 
tor. Mr. Reynolds thought that all this showed what had been the regular 
course of legislation not only in Bcaigal so far as it could be traced hack, but also 
in the North-Western IVovinces and in Bombay. Tiiis, therefore, was his first 
objection to the amendment : that it was opposed to the oxporienco and prac- 
tice of a lo'ng course of years. 

Second!//, he felt obliged to object to the amendment on account of the 
danger to the revenue which it involved. It was true that the revenue from 
unfermentod tari was very inconsiderable — only Rs. 23,000; but the whole 
excise revenue derived from tari was about 6.J lakhs of rupees, and to release 
unferniented tari from all excise control would very seriously endanger the 
receipts from the taxation of tari. 3 lie revenue from uiifermented tari was 
mostly derived from the Dacca and Chittagong Divisions, and it was from those 
parts of the province that complaints had been received as to tlio restrictions put 
upon the use of unfermented tari. In those divisions there was hardly any 
revenue from fermented tari; but in the Patna Division, from which no com- 
plaints had been received, the receipts from fermented tari were above 4 lakhs 
of rupees. He could not consent to endanger this revenue by excluding unfer- 
mented tari from the operation of the law. What the Government required 
in the case of unfermented tari was not so much the power of taxation as the 
power of control, and this power Mr. Reynolds was not prepared to surrender. 

These were two arguments against the amendment, but there was a 
further reason still. Mr. Reynolds thought the Hon. Mover of the amend- 
ment could not fully have considered the injury which his proposal was 
likely to do to a cause which no doubt the Hon. Gentlemen had much at 



Amendment of Ihe Excise Act 


[Dec. 2$, 


i6 


heart — the cause of temperance. The object of the excise policy of Govern* 
ment was the repression of drunkenness ; and, this being so, Me. Reynolds did 
not see how the (government could possibly abandon its control over the sale, 
possession, and consumption of a liquor, which became, by a brief and 
natural })roco8s, a highly intoxicating beverage. The Hon. Member had 
given the Council some account of unfermented tari and of the time it 
took to ferment. Mu. Revnolds had consulted the Chemical Examiner 
on this point, and that gentleman had informed him that chemically there 
was no difference between the sap of the palm and of the date ; that the time 
they took to ferment varied according to temperature and atmospheric conditions, 
but that generally speaking, from six to eight hours might be taken as the 
average time of fermentation. Me. Reynolds did not think it would be consis* 
tent with the principles of excise legislation to surrender all control over 
a beverage which possessed such qualities. In the letter from the British 
Indian Association, he saw it stated that potatoes were largely used in Ireland 
for the illicit manufacture of rum, but that no one thought fit to make potatoes 
an exciseable commodity on that account. 'Jdiat ruin was made from potatoes 
in Ireland would bo news to riKist of the Council, but probably the writer of the 
1 ttcr meant whisky. Anyhow, Mr. Reynolds could not but think tliat the gentle- 
men of the British Indian Association must have a poor idea of the intelligence of 
that Council if they thought that a transparent fallacy of this kind could bo 
jiidmed off ujion it for an aronmont. Where was the analogy or resemblance 
between a subvstance that could be converted into sjiirit only by an elaborate 
))rocess of distillation, and the saj) of a tree which, by merely standing a 
few Jiours, without anytliing being done to it, became intoxicating? If 
it were the fact that by the operation of natural causes a basket of potatoes 
would turn witliin six hours into a gallon of whisky, there might have 
bet'll some ground for the argument brought forward, but the facts being 
ns they wore, it was almost an insult to the understanding of Hon. 
Members to ask them to accept the two cases as parallel. He thought that, 
for these reasons, the Council ouglit not to agree to this amendment. 

He wislicd to add that ho did not sec tliat the amendment, even if it 
wore carried, would give any relief which could not bo given under the 
present law. In the first place, in the memorial from the Eastern Bengal 
Districts, it was alleged that vexatious interference was exercised with unfer- 
mentod tari, and that this operated as an obstruction to the manufacture 
of sugar. But section 62 excluded from the o])oration of the Act tari when 
su])j)lied or used for the manufacture of goor or molasses : so that no altera- 
tion of the law was req'dred in the interests of the sugar-industry. I'hen, 
section I4 j went further still and allowed the local Government to suspend 
all the provisions of the Act relating to tari in any district in which the 
consumption of fermented tari was inconsiderable. 

As fermented tari was very little used in those districts in which com- 
plaints had been made, this section of tho Act gave the Government power 
to redress any grievance which might exist without tho dangerous inter- 
ference with tho principles of excise legislation which would be involved 
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in accepting this amendment and releasing tari altogether from excise 
control. 

The Hon. Mahomed Yusuf said that lie supported this amendment, 
namely, that tari should be defined as meaning the jfermentcd^'^ sap of any kind 
of palm tree, and the reasons for which he su])j)orted it were these. He sub- 
mitted that this definition of “ tari ” wm in effect the same as that which was 
found in the Imperial Council’s Act XXII of 1881 tor the North-Western Pro- 
vinces; for in that Act he found that in section 8, clause (c), tari w^as first defined 
as meaning the sap of any kind of palm-tree. That would at first sight in- 
clude unfennented as w'ell as fermented tari, but clause (/) of the same section 
provided that ‘‘ fermented li(|uor means mult liquor, wine, pachwai, and fermented 
tan] and in any jjrovisions of this Act shall, if the Local Government, subject 
to the control of tlie Governor-Gmieral in Council, so directs, include any other 
fennented liquor, and also tari, though it may not have perceptibly begun to 
ferment.” This was in effect the definition now proposed by the amendment, 
because, under the Act of wliat was taxed was not tari, but “ fermented 
liquor,” and until tlie Local Govenmu'iit had taken action in the matter, 
indermented tari was not, by virtue of {inylhing expressly contained in the 
Act, included within ‘‘fermented li(juor.” d'hat being the state of the law in 
the North-Western Provinces, the next thing was to consider how the law had 
stood before the Act of LSS| was pass(‘d, vvhefh(;r that Act had simply 
declared the th(!n existing law, or wdiether there was any change made in tliat 
law by the Act of 1881 ; and if tin' existing law was altered by the Act of 1881, 
wlu'tlier this Council would not also b(‘ justified in making a similar change 
in the law as it stood at prc'sent for J.o\\(‘r llengal. The Act which pre- 
ceded Act XXII of 18S1 was Act X of 1871, and in that Act it was provided 
])y sc'ction ]() that “ all the j)ro\ i.sions relating to the s«do or |>oHS(‘ssion of 
imm'iitc'd li(jUors apply 1o tin' hal(M>r jiossessioii of /aW, whether in a fermented 
ifa/e or otheneisc^ ami all larl^ hath JreAi and jennented^ ta included in the expression 
\termentvd iipiorsf ” 

It is thus (juite clear that, liki' th(‘ Act of tin* Peiigal Council under con- 
sideration, tlie Act which jireceded Act XXII of 1881 in mimistukalile terms 
iiH'lu(h!d liotli fresh and f(‘rnient(*d tari in the (hdiniiion of ‘‘ fermented liquors.” 
His contention was that tiie Act now under consideration, altliough it was in 
tlie same terms as tht' above section of x\et X of 1871, sliould lie amended us far 
as the (|uestion of tari was conceriu'd, so as to inak(‘ it in conformity witli the Act 
of 1 ^ 81 . He thougiit also tliat the sum total of the reasons bearing on tliis 
question rather jiointed to the conclusion that tlio Council sliould adopt the 
projiosed definition, which he supported the more readily and with greater 
(;ontid(;nce, now that it was found that it was similar to that adopted 
for the North-Western Provinces, by wliicb unfermented tari was excluded 
from the definition of “ fermented licpiors.” 

He thought that there was nothing peculiar in the law of Bengal showing 
why the proposed definition should not he adopted; but on the other hand, if the 
law of Bengal were to be compared with that of the North-Western Provinces, the 
circumstances would be found more clearly in favour of the amendment. The 
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short history of the law was this. The first Regulation on the point was Regula- 
tion XXXlV of 1793, and from that Regulation it was only necessary for him to 
read the preamble and one or two sections. The preamble was as follows : 

“ The immoderate use of spirituous liquors and intoxicating drugs having become 
prevalent amongst many of the lower orders of the people, from the very inconsiderable price 
at which they were manufactured and sold, and the proceedings of the criminal courts having 
evinced that the robberies and other disorders committed in the country were in a great 
measure ascribablo to the want of proper restrictions on the manufacture and vend of such 
liquors and drugs, the Governor-General in Council, with a view to prevent the perpetration 
of crimes, and at the same time to augment the public revenue, passed certain rules on the 6th 
of April 1790 and subsequent dates. Those rules are now re-enacted with modifications.” 

Then section 12 of that Regulation made this provision — 

“ A tax shall bo levied on toddy at the rate of twenty-five per cent, on the amount of 
the rents specified on the pottahs granted by the proprietors of the toddy-trees to the pausees, 
or extractors of the toddy.” 


and section 13 provided against any attempt on behalf of the proprietors of 
toddy-trees to defraud the Government. 

That was the beginning of the law on the subject, and the Council would 
be pleased to observe that tiiere was no tax on the sale of tari, but a tax of 
25 per cent, was levied on the amount of the rents specified in the pottahs 
granted by the proprietors of tlio toddy-trees. Tliis Regulation, which was at 
first intended only for Bengal and Behar, was extended to Benares by Regula- 
tion XLVII of 1795 ; so that he found that from 1795 at least the law for 
Benares was the same as that for Bengal and Behar. 

Then R(‘gulation VI of 1800 was passed, and tliat Regulation was to have 
operation througliout Bengal, Behar, Orissa and Benares, and section 9 of the 
Regulation made the following provision : — 


“ The following amended form of license, after the expiration of the hceiises now in 
force for the manufacture and vend of spirituoue liquors (including ioddy or tan m »/.s 
fermented state) is to be edopted in lieu of that prescribed by section 10, Resrulation VXXIV 
of 1793.” 


So that by this Regulation of 1800 it was clear that it was the fermented 
tari, when sold, that was tlic subject of taxation. He was no doubt aware that 
there was a provision bearing on the present question in section 11, which ran 
as follows : — 


“ The several provisions contained in this and the former Regulations resjiecting the sale 
of spirituous liquors are hereby declared ajiplicablo, with an exception to the rate of duty, to 
toddy or tari, viz. the juice of taur, khajur and narecal trees, trhenerer the same may be sold 
tn a fermented state or, though not in a state ofjermentatton, by any other person than the passees 
or extractors of th*> toddy who pay the tax of twenty-five per cent, on the rents of the tari- 
treee prescribed by sections 12 and 13, Regulation XXXIV of 1793, which are still to be 
consiuered in full force.” 


The consequence of this Regulation was that the passees could sell unfer- 
mented tari without paying any fresh tax ; and that anj other person who 
intended to sell tari, whether in a state of fermentation or otherwise, was 
obliged to take out a license. 
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This was followed by Regulation I of ISOS, which was passed exclusively 
for Behar and Benares, and the Council would see the reasons which led to the 
inclusion within its provisions of all tari, fresh or fermented. That Regulation 
was a Regulation for commuting the tax at present levied on taur^ khajur and 
mrecal trees in the provinces of Behar and Benares to a tax on the sale of the 
tari, whether in a fermented or unfermented state,’’ and the preamble of that 
Regulation declared that — 

“Whereas section 11, Regulation VI nf 1800 established rulo*; for levying n duty on 
the juioe of the taur. khaiur. and narecal trees vheu aohi m a ftt'menfed stuffy or uhru som 
tn an nnftnnrnfrd state, by any other persnm than the pastiees or erfnictors of tan; anti 
whereas in consequence of the rajiid fermentation of tari vlion extracted from tlio trees, it 
has been found impracticable to distinguish with precision between the sale of the liquor in n 
fermented and unfermented state, so as to prevent the side of it in the former state without tiif^ 
regular license required to be taken out by all p(‘rsons vending tari in a fermeiiti'd slate ; and 
whereas great inconvenience has been experienced in respect to the police of the country , 
in the provinces of Behar and Benares, from flie sale (d' tari in a fermented state by the 
passoes or extractors not paying the license duties, a'd irhereaiy it has been a^eerfatned that //.' 
the above proiinces tan tn an an fermented state is htik used, and that vunsn/nrut/y no miteriat 
inf'onrnneitce van be ejpert*>ueed t>y 'he inhabdantts from snhjeefina the sale of’ it \n every state t<* 
the payment of the license duty prescribed by section 1 J, Kegulation VI of 18d0, for tlic sail- 
of tan in a fermented state.” 

The Council would be pleased to observe fliat this was tlic first Regulatinn 
by which fresh tari was taxed, and the Coumhl would also be })lt‘as(*(l to 
observe tliat the Regulation was not to liave any ojieration in Bengal ; tliut it 
was passed for Behar and Benares on the express ground that no materia) 
incoiivenicneo would bo cx[>erienccd from the inclusion of fresh tari ; that tin' 
inconveiiienef; of distinguishing between fresli and fermented tari was not tin 
only ground for the passing of this Regulation ; and that notwitlistmuling all the 
iiiconvenunce, that Regulation would not have been jinssed if after eiujuirit's 
that were made it had not been “ useertained” that in Ihdiar and Benares 
tari in an unff'ruicntcd state was littl(‘ used, and that consecpiciitly no material 
inconvenience could be exjierionced by the iiihabitants from subject iiig the 
sale of it in every state to the jiayment of license duty. 

Section 2 of this JU'gulation enacted— 

“That sections li and l-’h Uevulation XXXIV of 170^I, and section 11, Keguin- 
tion VI of 1800, as far as the latter section exempts tlio extractors of tari from the puyment 
of a license duty on the sale of the liquor in an uufermeuted state, are hereby resdiided in 
the provinces of Behar and Benares.” 

and section G provided that the rules prescribed in sections 12 and IB, Regula- 
tion XXXIV of 179B, and in section 2, Regulation VI of 1800, should still 
remain in force within the provinces of Bengal and Orissa; so that lie found 
that the law for Behar and Benares was altered by changing the definition of 
tari so as to include tari in an unfermeuted state earlier than the alter- 
ation took place in Bengal, which was some time later, as he would presently 
show. 

Regulation I of 1808 was followed by Regulation X of 1813, by which all 
the previous Regulations were swept away, and tari, whether in a fermented or 
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uriferiiiented state was subjected to a license by section 15. From 1808 up to 
1881 in tiie North-Western Provinces, and from 1818 up to the present 
time in 13eij^?al, the law had been the same, namely, it included fermented and 
ticbli tari within the definition of excisoable articles. This Kegulation 
was iol lowed in Bengal by Act XXI of 1850, which was called the Bengal 
Abkari Act, and in that Act also fermented liquor included both fresh and 
fermented tari. Then followed B(in»^al A(;t Vll of 1878, now under consi- 
deration, which adopted the previous definition and included l)oth fresh and 
termented tari. This was the legislation in Bengal. For the North-Western 
Provinces ho found tliat by Act X of 1804, and Act XX\TI1 of 1864, the 
Bengal Abkari Act XXI of 1850 was extended to the provinces under tin' 
contiol of tlie Lieutenant-Governor of the Punjab, d'hose Acts -were ri‘j)eal(‘d 
by Act X of 1871, and by that Act tari, wlicther fresh or fermented, was 
includ(‘d within the deOuitlon of ‘‘ fermented liquors.^’ d'liis, as had already 
been shown was rc'pealed hy Act XXll of 1881, and so far as th(‘ law at 
present stood, siiiqect to any notifieution by the Jvocal Government, fr(*sh tari 
was not within the definition of ferirn'iited licjuor in the North-Western 
Provinces, and that, Moulvie Mahomed Yusuf sulnnilte'd, was the definition 
tills Couneil should udoj)t. 

Again, the object of all legislation for tlie tnxatiem of drinks ’which 
might be intoxicating in their (fleet on 1h(‘ human system was tlie 
prevention of the sjiniad of dnmk(‘nness hy making the drink nion^ 

( ostly. It was not merely for fiscal purp(»sf*s tliat th(‘ Kxedso law was to h(' 
emacu d. According!}', the preambl(‘ to B(‘gulalion XXXI V of 1708, cited 
hIkdc, professed to lay down ceilaiii rules “with a view to ])re\ (ait tlu' 
pcrja lrHlion of criuKs and jit the same time to augmemt public revenue.” 
.-V mi s(‘ction U), Bcgulution VI of 1800 also jiurjiortcd to lay down certain 
j’liloh “ with a view to ( hech the hnmoderate use oj sjurituoiu^ //(/wc/w, mt ludnid toddff 
■m /is jennented stale., hy enhanemg the price to the consumer, as well as to giv(‘ 
tli(‘ Nlugistrate a more imimaliate and efficient control, and to render the tax 
as mucli as possible condu(;ive to the general ])urposes of the police but a 
hiirmloss drink such as tlic khajur ras, whicli Mas in no \va}' intoxicating, 
hut which M as ii mere* arlhde of food, could not conic M'itliin the s(tope or 
Operation of the Excise' law, and should not be classified with exciseablc 
artich's. 

Jiut it might be objerted that to adopt this definition would be to 
niT]o(liic(' uncertainty in the hiM', the uncertainty arising from tlie easy stage 
()i transition hy M'liieh the liarmleas khajur ras became an intoxicating 
h(juo]‘; but M'itliout using- other arguments against that objection, his principal 
answer to that objection Mas that, if it applied to Bengal, it also applied to 
tne North-AVestern I’rovinccs, M’here it Mas not apparently considered to be of 
sutiicient force to prevail upon the Legislature to retain the definition of Act X 
ol 1871. 

All considerations based on uncertainty, inconvenience, and the like, must 
iiijve occurred to the Supn'ine Council M’hen the Act of 1881 M'as before them, 
and iio liad looked into the Proceedings of the Council for reasons which lecl 



1882 .] 


Amendment of the Excise Act. 


51 


the legislature to chaiig^c the law fr(»m wliat it was in Acl X of 1S71 to tlic 
forin 'which it took in the Act of 1S81 : but no reasons wore expressly assigned 
for the alteration. He could only find tiiat it was on the ];ith April 1881 
that leave was asked to introduce the Bill: that on the 20th April 1881 the 
Bill itself was introduced in th(‘ Council vith the prevision as to tari now 
under consideration as in the latter Act, and the report of tlie Select Conimittc^e, 
of which llis Honor was a member, was pn'sented on tlie 5th of October and 
considere d on tlie 2(jth of October 1881 without any allusion to the change 
in the wording of the definitions of ‘‘ tari and “ ferinented li(|uors” now 
under consideration. The Bill was also j^issed on the 2(;th October 
18(Sl. He was therefore not in a position to state the naisons which 
led to the change, although he was quite sure that the matter was 
considered in all its bearings and from all j)oints of vii'W. He thought that 
perhaps the thing was quite obvious, and theridore it was not considered 
neces-aiy to give any reason, the points ])eini:' too clear to admit of any doubt. 
But whatever was the reason, there was the law' in its present shape in tin* 
Act of ]SSl,andhe submitted that, in that respi'ct, th(‘ Act ef the Bengal 
Council sliould be made to conform to the Imjierial Act of Bs.Si. 

Th(‘ llox. Ai.li:n said; “ 1 have only six words to say. Ueferenee lias 
b(‘cn made* in tlie ])a])('rs circulated liom tlielbitish Indian Association to 
potatoes in Irehind, irom whicli we an* told lann is iiianufa(*tnn‘d. But rlie 
])ropt'r releri'iice would liave iK im to rnah, from which most of tin' spirituous 
and h'niK ntial liijuor in Kngland is made, and IIk'K' is no suhject in rc'gard to 
which lh(' excise' ('.xei’ciscd a more rigid control than malt As to tlie innocent 
character of fr(‘>h tail, w(' must supjiose that, let clieniists sav wdiat tlu'y may, 
in jiractiee tlnue is no su(;h thing. J havi- Int'd in di.stricts wln're thi* 'khajur 
las was Largely coiisimied, and found tliat wii('i.('V(‘r my sm-vants drank it 
(luring the day, th('y ivturned muddled in the evening and with had lieadaches 
ill tlif‘ morning.’’ 

T]r‘ 1I('N. Mi;. Dampii',]; said he wished to make a few remarks directly 
on the s])eecli of the lion. Member wlio spoke last but one (Moulvie Mahomed 
Yusuf) ery one l^nevv liow dangtu'oiis a thing it was to qnot(] an imperfect 
extract. In the ^ir^t jilaee li(‘ imisi protest against what the lion. Member said 
at tin.' (‘11(1 of his speech. At tli(‘ beginning of his .statement he lead thi‘ jin*- 
amiile of an old llegulation, in which it was said that the object of tlie taxation 
wais first to stop drunkenmess, and secondly to inciease tlie jmhiir; revenue. And 
at the end of his Sjiccch lie w(‘iit back to that prcamlilc and argued that fresli tair 
sliould not be broiiglit under excise control b(‘cau^e it did not create dniiiken- 
iiess, and because in that jircamble the object of abkan hgislatioii w'us said to 
be to put a stop to druiikeiniess ; and here tlie iloo Memiicr omitted all 
mention of the secondary object meiitioued in that preamble, \iz. to raise 
revenue. 

The position now taken w^as that, altliough it might be undesirable in 
itself to interfere with tari while actually fre.sli, yet that, owing to the fact of 
it so speedily becoming a liquor causing drunkenness, it was absolutely neces- 
sary, for the elective operation of the measures taken for checking the 
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consumption of spirituous liquors by taxing them, that some restrictions should 
be put on the possession of fresh tari, and that it should be brought under excise 
control. 

Then Mn. Dampike proceeded to the secjond point. As he understood the 
Tfon. Member, his argument rested in a great degree on tins, that the Northern 
India Excise Act of 1H81 of tlie Imperial Council deliberately excluded the fresh 
juice from the list of articles hrouglit under excise control, although it had been 
imduded among such articles by the previous legislation in force up to that 
time 'I he lion. Memla'r had said that it was true that in section d clause(e) 
of the Act of 1SS2, tari was defined b) mean the sap of any kind of j)alm'tree, 
but that the very next claus(‘ (/) drew the t(‘cth out of the last definition, for 
it provided that f(‘rin(‘nted lifjuor in(‘ant limit liquor, win(‘, jiuchwai and f(‘r- 
numted tari.” This se(;(>nd clause (/)tho lion. Member said really with- 
drew nnfermonted tari from the definition in the pn'ceding clause. The 
Hon. Member could scarcrOy wish this Council to acci'pt tin; first sentence 
of this clause without looking at the rest of the clause. The clause ran 
on to say that “ in any provision of this Act, if the l(K;al Government, 
subject to the control of the Governor-General in Council, so directs, fermented 
liquor shall include any other huinented liquor and a^so though it may 
not perceptibly have begun to ferment.” 1 herefore, tin' real argument to 
be founded on these two clauses was that in the Act of 1881 the Imjierial 
Legislatures deliberately rocognised tlie policy of the ])revious Acts by wbieh 
fresh tari was brought within tlie control of ('xciso administration for excise 
purposes, and tliis was the direct ojipositc of the argument which the lion. 
Member had attempted to draw' from these elauses. 

T1 10 IloN. HriiiJANs Saiiai said ho W'as of opinion that the d(‘finitiona 
contained in clauses (c) and (/ ) wdiicli had been nderred to sliould bt' adopt(‘d, 
because, as far as BGiar wais concerned at least, be thought tln‘ law should be 
the same as tliat for the North-Western Provinces. 

The lIoN. Mil. RnYNOLPs rose to order, and pointed out that there w'as 
no sucli motion before the Council. 

His Honor thk IT’hsidknt ruled that the Hon. Mimiher w'as out of order 
in speaking of a question wdiich W'as not before tlie Coumal. 

The Hon. IIuebans Sahai said that in that case lie would content himself 
by sujiporting the adoption of clause \e). 

11ie Hon. I^Iaiiomed Yusrr remarked, in explanation of what had fallen from 
the Hon. Member opposite (Mr. Damjner), that lie had read all tlie w'ords of 
definition (/) iq) to the end, and he had argued tliat even if tlie Local Govern- 
ment did not include tari as a kind of fermented liijuor, still the effect of 
clause (c), taken ill connection wath clause ( / ), was to include tari, w'hether 
fermented or iinforuionted, unless the Local Government thought proper to 
exclude fresh tari. 

The Hon. Mr. Dampieji asked wdiethcr it wais or was not the gist of 
the Hon. Member s argument tliat tlie Act of 1881 deliberately and inten- 
tionally reversed tlie policy of the Legislature in bringing tari W'itbin excise 
control. 
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The IIoN. Kristodas Pal said liis hon. friend opposite (Moulvie 
Mahomed Yusuf) had partly antieipated him in answoriiii? tlie lo^ml objections 
which Iiad been taken by tlie lion. Mover of the Jhll to this amendment, and 
lie would not therefore again traverse the ground which his hon. friend liad 
gone over in giving the history of legislation on tlie subject. lie thought it 
was abundantly clear, from what had fallen from his hon. friend, that the 
primary object of legislation ninety years ago was to check the spread of 
the use of intoxicating drugs and ‘drinks. The secondary object was of 
course revenue; but the jirimary object was sought to he attained by combining 
the liscal and moral functions of the Gov(Tnment. The best way‘ of prevent- 
ing the immoderate use of intoxicating articles was to impose an excise tax 
on their manufacture and sale. It would he superfluous to argue this point 
when it had been repeatedly declared by Government that revenue was not 
tlie object of excise legislation, but the discouragement of the use of intoxicat- 
ing drugs and drinks and the prevention of crime. As to the revenue part 
of the question, he considered it quite subsidiary to the great moral f|U(>8tion 
involved in excise legislation. In commenting cm the amendment, the Hon. Mover 
had been jileased to charge him with being revolutionary, he<‘ause ho had ventured 
to propose an ainciidment which was not quite in accordamai with jiast 
h'gislation on the subject, and he called the jiroposal unprecedented. Paiioo 
K iasToOAS Pal was quite willing to plead guilty to the soft impeachment. 
If it was revolutionary to declare tiuit llie Legisfature should not tax articles 
of food or diink, he would not object to being culled “revolutionary.^’ Ho 
did maintain that nature had given tin? fresh juice and man should not tax it. 
In tliese (lays of j)rogressiv(' administration, neitlior the GovcTurnent nor the 
Legishilun' clung to the tradilions of the jiast. The Government now-a-davs 
looked ahead ; it was jirogressivi* ; and how many m(‘asures had been of late pro- 
jiounded or passed which tendc'd to shew the progressive' .spirit in h'gislation and 
('Xecutive administration. In that very Gouncil at the last meeting th(^ Hon. 
Mover had himself ajiplied for h^ave to introduce a Ibll, theohj(-(*t of wlnhdi was 
to give an onward pu^h to the jKtlitical aspiratioiis of the jicople, and (jonhl it he 
said that his hon. friend was “ revolutimiary,'’ h(!cause ho w'as made tlu^ 
messengc'r of that jirogn'ssivt; maiiih'sto ? H(' proceeded in acjcordance with the 

spirit of the age, with the modern sjurit of l(.‘gislatioii and administration, and 
in the same sjurit lUnoo Kkistodas Pal askc'ci, if in past h'gislation innocent 
drinks were considered exciseablo articles, and if on cxaniination it was found 
that they were not fit subjects for excise duty, surely he, sitting in tliis Council, 
had a right to rise to the occasion and interrogate the Council whether tliey 
should follow the legislation of tlie past, merely because it was jiast legis- 
lation. 

In referring to some of the Acts to which Baboo Kkistodas Pal had 
adverted in moving his amendment, his hon. friend called attention to the 
Bombay Toddy Act, and he said that under tliat Act the milk of the cocoanut 
was included as an exciseahle article. Baboo Kkistodas Pal knew that, when 
the milk of the cocoanut was converted into intoxicating liquor, it was treated 
as an exciseahle article, but he was not aware that tiie fresh milk of the 
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cocoanut was taxed in Bombay as fresh date- juice was taxed in Jiengal. Then 
his hon. friend spoke of the serious sacrifice of revenue which would be in- 
volved by the cxenjption of fresh date-juice ; but what was tlie amount of revenue 
derived from fresh date-juice — according to his own siatenient the sum of 
Ks. 23,000! But it was remarked that the revenue from fermented tari was 
0| lakhs, and if the fresh juice was exempted the revenue from tari would be 
endangered. fUnoo Kris'ioims Pal did not understand by what process of reason- 
ing liis hon. friend had come to that conclusion. Probably he thoufrht a dis- 
tinction could not ])ractlcally be made between ierment(‘(l and uniermented tari, 
and therefore tliere W’ould be a loss of revenue. Baboo Kjjstodas f\il had read 
to the Council the form of license granted for the sale of fi i'.sh date-juice, and 
that form made a broad distinction between the l(‘i’men1(‘d and unfermented 
article. And if that was jiractically done now, why (u)uld not the sanu' dis- 
tinction be made bereafter, should the Legislature exempt fri'sli tari or date- 
juice from the scope of the excise law y Therelbre the bogey of loss of 
revenue IVom fresh tari w’as simply chimerical. It was said that it was onlv 
in the Dacca and Chittagong Divisions that fnvsli date-juie(‘ was licensed for 
excise purposes to any large extent. But JUboo Kiiistodas Pai. had heard (com- 
plaints on th(^ subject from the 24-Pergunnahs, and he might mcuition that 
criminal ]jroHecutions wer(; instituted in large numbers in the 24-P(‘rgunnahs. 
and after a great deal of nanonstrance those proscMuitions were stoj)]>ed ; but 
whether such c-om plaints were more lrc(]uent in tlu' ^f-lN'rgunnalis or in the 
Dac(;a and Chittagong Divisions Avas (piite immaterial, d'he real ])oint was 
whether it was consistent with th(^ princij>l(‘s of excis(‘ h'gislation To tax aitichxs 
of food or (Iriidc whicJi w(u*e n(>t intoxicating in their ('ll'eets. and that was flic 
])oint which Ik^ submittc'd for thc^ consid(‘ration of flic ('ouncil 

['rh(‘ lloN. Dampiku remark(Hi that the eflect of lli(‘ amendment 

Avould be not only to exempt fresh tari from taxation, but from excise supervi- 
sion as well.] 

ddic 11 ON. Kms'j’onAs Pal continuiHi — Sujiervision w:.s exiucised by the 
licensing system. Jiut wliat supervision was neeessai‘v ovi'r articles of food or 
drink V Was any sujiervision exercised over th(‘ sale of riei' because it was con- 
verted by a s])(‘(ial jin'paration into rum? Why should fresli date-juice be 
singled out as the article wliich .should be brought within the cognizance of 
the Excise Departnumt for purpost's of supcTvision V It might be said that it got 
fermented in tmi or twelve hours, it then bi‘cam(‘ tari, and when it lx came tari 
it was fully Avithiii the cognizance of the Excise Departimmt ; but wben it was 
fresh and was drunk as an inmxHmt beverage, it sliould not be brought within the 
control of the Excise Department, because it xvus not then an exciseable article. 
His hon. friend was jileased to appeal to the causi^ of temj)erance against 
the umendment, but Baboo Kkistooas Pal could not perceive the force of that 
appeal. Khnjur rus was inmxmous, and taken in any quantity did not produce 
intoxication. He could not therefore understand how he sacrificed the cause 
of tcmjierance by urging its exemption from the Act, and he did not think that 
the int('rosts of tcinjxu’ance would suffer in the least degree from such exemption. 
Tlicn his lion, friend said much xvould not be gained practically by the 
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amendment, because after all there were provisions in the Act which enabled 
the Government to exclude certain parts of the country from the operation of 
the law as regards tari. Ho would remind the Council hero of an incident 
which took place in 1878 when the Hon. Member passed the Bill of 1878 
through the Council. He found on reference to the proceedings of the Council, 
held on the 13th April 1878, that he had raised this very (jiicstion when tho 
clauses of the Bill were under consideration by the Council. Then, however, 
he did not in his proposal include tho fresh date-juice, for ho was not then 
aware that the Board of Revenue was going to include by a circular fresh date- 
juice under the name of tari. Therefore lie had then only rcferrc'd to fresh 
palm-juice ; and tlie hon’ble inombcT in charge of the Bill was pleased to say 
that “there was no intention to interfere vexatiously with the production and 
use of fresh tari.” 

It would thus be seen that tho same an.swor was given in 1878 wliicli his 
hon. friends now gave in 1882. But what had Ikhui the history of tho action 
of the Excise Department in tho working of tho law. He had quoted on the 
last occasion the Board’s circular whicli declared fresh dato-juioo to be included 
in the term tari; ho had also (|uotcd tho niomorial of tho East Bengal JiUnd- 
holders’ Association conq)laining bitterly of the hardships, injustice, and annoy- 
ance caused on this account in tliose districts; he had also read an extract from 
the report of tho Board of Revenue confirming in a manner tho statement that 
unfermented date-juice had been largely taxed in tho Dacca and Chittagong 
Divisions. That had been practically the working of tho discretion on which 
his hon. friend relied in 1878 in rejily to tho objection taken on tiiat occasion. 
The other day the hon. and learned legal nieml)er of the GovornmOTt of 
India in moving for tho amendment of tlie rules of business urged that not only 
the Legislative Bills, but also the rules issued under them, should be imblished 
beforehand for general information in order to elicit public criticism, the 
inference being that there should be as little room for discretionary h'gislation 
as possible. Following tho spirit of tho remark of the hon. and learned law 
member he (Baboo Kkistodas Pal) submitted that the taxation of fresh datc- 
juico should not bo left to the discretion of tho Board of Itevenue, but that it 
should be settled definitely in tho Act of the Legi.slature. Fur these reasons 
he contended that this amendment should bo passed. 

His Honor the President said he had a few observations to offer before 
putting the motion to tho vote. The difficulty of attempting to introduce tho 
smallest amendments into any existing law was well exemjdilied by the proceed- 
ings of to-day. The Excise law of Bengal was considcnal so short a time back 
as 1878 ; it was a consolidating measure and brought together all past legislation 
into one Act. In the present Bill the original intention was limited to tho 
addition of a single section of the law for tho purpose of giving power to lay 
down rules for regulating the importation and bonding of liquor manufactured 
in any part of British India beyond the limits of the territory to which the Act 
extended ; but in the course of tho discussion of this simple object, tho Bill had 
grown from a Bill of one section into a Bill of fifteen or twenty sections.^ Thus, 
in enlarging the scope of the Bill, the Council found themselves committed to 
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the discussion again of all the old questions which it was supposed had been 
long ago disposed of — questions of policy and principle, and amongst them 
the one raised to-day, whether tari in an unfcrniciited state should or should 
not bo exempted from taxation. Now it was certain that the decision on this 
point went even much further back than 1878. There were two subjects 
which should be considered in dealing with excise matters : the first was to 
check the spread of intoxication ; and secondly, to secure what was in all coun- 
tries a legitimate source of revenue. On both these considerations ho thought 
the amendment was one which should bo opposed. The Hon. Mover 
of the amendment had pressed on the Council the j)oint which had been met 
by the lion. Member in charge of the Ihll, that this measure was similar to 
one passed by the Bombay Legislature, which had been recently vetoed by 
His Exccillency the Viceroy, and tlic argument he urged was that the 
Council might as well tax rice or potatoes or any other article of harmless 
food in the same way as it was now proj)osed to tax unfermented tari. The 
answer to tliat was very simj)le. in the Bombay case the mowha was a fruit 
used by the people as food. It required some careful artificial process of 
manufacture to convert it into an intoxicating liquor, and the same might be 
said of rice and [)otatoes and other such products. But, upon tlie showing of 
the Hon. Member himself, tari could not bo enumerated in the same category, 
for tari or date juice by a natural process in a v(tv short period of time was 
transferred into a strong intoxicapt, and tlie Coumul might b(‘ quite certain 
under the circumstances that the result of excluding unfermented tari from 
the excise regulations would bo that all over tlu^ country tlie ( Government 
would not ordy lose its control over the im])ro])er use of the article, and 
thus tend to increase drunkenness, but would also lose its revenuo from 
fermented tari, because the wdiole produce of the palm and date trees would be 
sinqdy kept and allowed to turn into fermented liquor, and this could 
neither be prevented by the Excise Oflicer nor brought under taxation by the 
Collector. His Honor was ready to admit that lie was not above considerations 
of revenue in this matter. ITaciically and actually as ix'gards the consump- 
tion of unfermented tari, its exemption might involve a very small loss, but if it 
was once cxemphd on the ground proposed, the whole revenue derived from 
tari would be iiiqierilled. There was naturally an iinjiatiuuce of taxation 
in the hearts of most people, and jierliaps no where more so tlian in India. 
The Government was taken to task for keeping on the license-tax because it 
brought in no large and increasing revenue ; the stamp law was objected to 
as arbitrary and excessive; and so with regard to excise on spirituous liquors 
and other kinds of taxation, the jiarties who wx‘rc affected by them in different 
ways wished the taxes wdiicli affected tliom to bo taken off. It was clear that 
if ail effective sources of rcvoiim! w'cro to be abandoned, administration would 
bo impossible, espcciall}^ in days wlien greater demands wore being made upon 
Government for reforms and improvements of all kinds. Here, even if the pro- 
posal for exemption was made now for the first time, it could not be entertained, 
because it would seriously jeopardise the public revenue ; but really in the 
present case the Council was dealing with a question which, as was shown by the 
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Hon. Member on the left (Moulvie Mahomed Yusuf) went so far back as 1813, 
Whatever the principle mig-ht have been prior to that time it was hardly 
possible to be certain without very minute examination, hut certainly from 
1813 up to this date tari in an unfermented condition had always been included 
within the purview of excise taxation. The Hon. Member traced the law 
down to 1881, when the Government of India passed the amending Act re- 
enacting the Excise law of the Nortli-Western Provinces. On tliat he made 
his stand, and asked and urged the Council to adopt tlie definition oi tari given 
there, which, as the Hon. Member on the right (Mr. Hampier) had shown, did 
really not exclude unfermented tari. It seemed to His Honok that if tlie 
Council did really wish to re-considcr the question from tlio jioint of view of 
what was the best form of dclinition, that which jn-evailed under tlie last Act 
of the Government of India, or that wliich governed c.xcise administration in 
Bengal passed in 1878, rememhering that tari, both fresh and iiiifenneuted, had 
always been the suhjiict of taxation for the last seventy years, tli(;ro was really 
no ground for a change in the law as it at jircsent stood in these provinces. Tin* 
difference would he just tin's, that while tlie Government ol India mad(* it 
possible for the local Government to exclude tari in an unfermented state 
when it was not considered advisable to siilijiict it to duty, the jirotoetion here 
given ■was by section 14 of the Act of 1878, which (maliled the revonm^ 
authorities to suspend the operation of the law by (‘xcluding all tari wdiere 
its consumption (3ven in a fermented state was incoiisiderahlo. Tlie remedy 
for any grievous abuse was in the hands of tlio chief revenue oflicors and would 
be rightly cxercisi^d. 

On these grounds — on tlie ground that it was not open to the olijeetion 
which was taken to tlie Ihmihay legislaticm as taxing an innocent beverage, an 
objection which His IIonoh thought did not ap))ly to tari ; and on the ground 
that there was no just reason for going hack from the policy of seventy years, 
and excluding unfermented tari from liability to duty — he felt hound to oppose 
this amendment. 

The question was then put and negatived on the following division 


Ayes ’ 4. 

The lion. Hurhans Sahai. 

The Hon. Maliomi'd Yusuf. 
The Hon. Bhudoh Mookerjee. 
The Hon. KristoJas Pal. 


Aoes 7. 

The TTon. Mr. Caithness. 

The Hon. Mr. Allen. 

C'olonel the Hon. S. T. Trevor, 
The Hon. Mr. Macaulay. 

The Hon. Mr. Reynolds. 

The Hon. Mr. Hampier. 

The Uon. the l^rcsidcnt. 


The Hon. Kiiistodas Pal moved that in section 3, paragraph 2, line 2, the 
words “for the manufacture of spirituous liquors” be inserted after the word 
still.” He said that as the Hon. Member in charge of the Bill seemed 
disposed to accept this amendment ho need not adduce any arguments in 
support of it. 
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The Hon. Mb. Keynolds said he accepted the principle of the amend- 
ment, but he had reason to complain of some of the language which had been 
used in connection with the question. Any one would think, from the letter of 
the liritish Indian Association, that this was the first time it was ever proposed 
to make the possession of an unlicensed still an offence. If the Council would 
turn to section 31^ of the existing law, they would see that the necessity for 
inserting section 3 of this amending Bill was really nothing more than a 
matter of drafting, and that it made no difference whatever in the law. Sec- 
tion 39 of Act Vll of 1878 enqiowered excise officers to arrest persons having 
in their possession unlicenscid stills and to seize the stills. There was, however, 
no provision in the Act declaring the possession of an unlicensed still illegal ; 
and section 3 of the Bill was therefore inserted. He did not, however, object 
to the amondinont. 

The Hon. KiiisTODAS Pal said in explanation that his object in proposing 
this amendment was simply to prevent any misconception which might arise. 
He quite agreed with the Hon. Mover that it was a mere question of 
drafting. 

The IloN. Mahomed Yusuf said that according to the ordinary prin- 
ciples of the construction of Statutes this section of the liill would be read as 
if the words now proposed to bo inserted were already in the section, because 
the object of the Excise Act was to prevent unlawful dealing with cxciseable 
articles ; and the words “ possession of a still” occurring in section lOA must 
evidently mean the possession of a still contrary to the object and intention 
of the Act. But inasmuch as the object of the amendment was to make 
that expressly clear which was so by implication, and te> state clearly the 
intention of the law by introducing certain words in the section, he supported 
the amendment. 

The motion was put and agreed to. 

The Hon. Kuistodas Pal moved that in section 4, paragraph 2, the 
words “imported by sea” be omitted; and also tiiat paragraph 4 of the same 
section bo left out. lie said that this question had been raised in Select 
Committee in amending the Bill. It might be in the recollection of hon. 
members that when the Bill was re-committed, it was suggested that the law 
should declare spocilically the quantity for the retail sale of spirituous 
liquors, giving power to the Board of llevenue to increase that quantity if 
they thought it proper. In Committee it was proposed that the quantity for 
the retail sale of country liquors should bo reduced from twelve bottles to 
one bottle, retaining, however, the existing quantity for the sale of imported 
liquors. He considered it his duty in Committee to object to this alteration, 
and his reasons for doing so were, firstly, that no satisfactory reason had 
been given shewing why the quantity for the retail sale of country spirits 
shoula be reduced, and whether the existing rule had led to any abuse ; and 
secondly, that by making what he could not but consider an invidious distinc- 
tion between imported and country liquor, the Excise Department would 
practically encourage the consumption of imported liquor. As far as he 
understood the Hon. Mover, ho intended to consult the Board of Revenue 
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on the subject, and he believed he adhered to the amendment after consultings 
the Board. Baboo Kristodas Pal thought it was due to the Council that 
when a material alteration of this kind was proposed, the reasons for it 
should be fully laid before it. He for one, whether in Council or in Committee, 
had not been made acquainted with the reasons which had led to the proposed 
alteration. The only reason assigned was that formerly the limit of one seer 
was fixed for the retail sale of country spirits. But it was not explained why 
the limit of one quart bottle was raised to twelve bottles in the law of 187b, 
and why it W'as now considered necessary to revert to the old limit of ono 
seer. Perhaps it might be urged that the quantity was fix(^d according to tlio 
custom of the trade, that those who purchased im])orted li(]uor bought by tho 
dozen, and those who used country spirits bought it by the bottle. That 
might be the reason which had led to tho alteration projH>sod, but ho submittt^d 
that if that was the reason, surely it could not have been absent from the 
mind of the TIon. Member who introduced the original Bill in ItS?*!, bocauso 
the Act of 1878 dated its origin from 187d. It was introdueod when Sir 
George Cam})bell was Lieutcnaiit-Covernor of Bengal, and alhTwards tho 
(charge of tlie Bill was taken over by his lion, friend on tlu' left (Mr. Ham 
pier). Baiuk) Kkistodas Pal submitted that when the L('giNhiture in passing 
the law in 1878 made a material alteration by raising the limit for the retail 
sale of country licjuor from one to twelve bottles, they must have bad good 
and sufficient reasons for making the alteration, and he bad not lic'ard of 
any new cireumstaiices or riaisons which nec(‘ssi1ated a nduni to the old 
rule. He had referred to tho custom of the trade as probably aflording the 
reason for the clianirc now ]U’ 0 ])os(*d, but he submitted that that was not the 
invariable east om. 1 lo l(*anK‘d that in Calcutta, for instance, country Ii{jU()r 
was frequently sold by the dozen like inijiortod liquor. In the mofussil, it was 
true, it was larg(‘ly sold by tlie botth^, but h(‘ was informed that in many 
instances, three, four, iivc, six, and even adozen and two dozen botths wcri' jmr- 
chased at a time: and, partiimlarly wlnm puiH'ha) (ds were* held, largi? purchases 
were made. He btdic ved it was also b(‘coiiiing the praetiei' in many parts of 
the country to ])ui(‘liase inon* tliaii one bottle fur liome eonsunqdion, so that 
it could not be strictly accurate' to say that country liepior was purcliasod by 
the bottle, and theredbre^ tho propose'd limitation of redail sah^ to oiKi bottle. 
He repeated that lie should like to know the reason why tlm Board in 1878 
recommended ihe increase of the limit f(U’ the re tail sale of country spirits 
from one to twe'lve quart hottle-s. 

He hope el he nii;ilit be permitted to say that he^ was an advocate of tem- 
perance, and tliat any ine'asiire winch niiglit conduce to the suj)prcssion of 
intoxication and drunkemness wnmld have; his hearty support. If the projeo.sal 
had been that the maximum quantity for retail saleshoulel ho re-eiuced all round, 
he would most readily and ’willingly give his support to it. Jiy all means lot 
the limit be reduceeJ, if eon'-idered necessary in the* interests of temperance ; 
but if, as had been shewn clearly in some of the Government restdutions, 
country liquor was less deleterious than the impeuted li(|ue)r sold in mofussil 
shops, be licld that any impediment to the consumption of country liquor lu 
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preference to imported liquor would be most detrimental to the interests of 
the community. He feared that if the limit for the retail sale of country spirits 
was reduced, the consumption of imported liquors of the kind he had indicated 
would be necessarily encouraged. He did not know if he was quite right in 
raising the question of free trade policy in connection with the subject, but if 
the consumption of imported spirits was encouraged or facilitated to the pre- 
judice of country liquor, it would be in a manner protecting the importation 
of the foreign article, and such a course would be opposed to the acknowledged 
free trade policy of the Government. He found, on referring to the Statement 
of objects and reasons, that one of the objects of the Bill was to meet the 
legal objection taken at the High Court as to the power of the Board to regulate 
the quantities for retail sale. But it was not urged in that statement that the 
quantity for the retail sale of country liquor sliould be reduced. Evidently 
the idea was an afterthought; and as he had already said, not ])eing acquainted 
with the real reasons whi(di had led to the alteration, he could only answer his 
bon. friend in anticipation of what ho miglit have to say. Ho hoped the 
reasons ho had adduced would satisfy the Council that no case has been made 
out for the alteration which had been made in the Jhll. 

The IIoN. Mr. Allen said: “Sir, I was one of the Select Committee, 
and I dare to dehmd this invidious distinction. But for the previous experience 
I have had of the sort of objections which commend themselves to the mind 
of tlie Hon. Member who moved the amendment, 1 should be exceedingly 
surprised at his action on tlie present occasion. From the manner in which 
this amendment has been brought forward, one would suppose that the Bill 
before the Council is now introducing an important practical change ; but this is 
not the case. 1'’he limit of twelve seers for sale of country sjurits in tlie former 
Act is rather a theoretical limit than a practical one, as the Hon. Member 
in charge of the Bill will doubtless fully explain. As a fact, 1 believe nowhere 
are twelve seers of country spirits allowed to be sold retail, and the only etfect 
of tho present amendment, if accepted througliout the j)rovinces, must be to 
afford increased facilities for unlicensed vend of country spirits, with a 
very probable increase of mofussil drunkenness. We have lately read in 
the vernacular proas ad nauseam of the terrible demoralization that has 
attended the abolititm of tho sudder distillery system, because, forsuotli, the 
various secret agencies for tho surreptitious Sale of country spirits liave 
been brought to tho surface and made to contribute their (juota to tlie general 
revenues. I cannot for a moment sujipose that tlie Hon. ]\lover of tlie 
amendment has the least desire to increase this demoralisation : on the 
contrary he has professed himself to be an ardent advocate of ternperarice. 
But then he lias a liorror of invidious distinciions.” He would probably 
defend liiniself by sa 3 nng with Brutus “not that I loved sobriety less, but I 
loved equality nioro.’^ Now I would observe that equality is not always 
equity. In arithmetic, if we have two different numerators, and put the same 
denominator under both, wc shall get fractions of very different values. Let 
any one place a live maunds load on the back of a Bengalee coolie and on a 
Chinese porter, the results will be somewhat different : nature will in this case 
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prove pretty clearly that equality was not equity. Before, therefore, tlie amend- 
ment before the Council could be justified on the ground of twelve seers being 
the limit for retail sale of imported spirits, the mover was bound to shew 
that the circumstances under which imported liquor snd country spirits are 
consumed are identical. Now I contend that there is not the slightest 
analogy or similarity between the two traffics. The persons by whom the 
trade in the two different kinds of spirits is carried on differ ioio arlo ; the 
consumers are altogether different, and the circumstances under which they 
purchase and consume the liquor differ also. The drinking public of Bengal 
consist of two classes at the extreme poles of the social scale — one the so-called 
advanced and enlightened Baboo, who with a greater or loss knowledge of the 
English language unfortunately too often imbibe a taste for imported liquors ; 
on the other hand the consumers of country liquor are that unclassifiablo residuum 
which is even beyond the pale of the indigenous vernacular schools. The gull 
between the two classes is simply impassable. 1 have heard of Baboos — 
I have known Baboos — who took to cliampagne and ice. I have ht^ard 
of tlioae wlio loved brown sherry, and of numerous others wlio took to a 
variety of drinks, but I never heard of any with the least tincture of Englisli 
education who came so low as country spirits. On the other hand, it 
is exceedingly unlikely that those who consume country spirits would take 
to imported liquor. In Calcutta there miglit perha])s be an amalgamation of 
the two classes, but in the inofussil tlio.se who coiiHumo country spirits will 
continue to do so, whether the limit of retail sale be one seer or twelve 
seers. The essence of the distinction between the consumers of the two 
classes of sjiirits consists in this, that those who drink country spirits drink 
it on the premises where it is sold, as any one can se(^ who goes a few miles 
from Calcutta and pays a visit to the tirst soonnCs shojj ho comes across. 
Country spirits are, to quote the ex})re8sion ul the Hon. Mover of tlic 
amendment, essentially the poor man’s luxury. 

On hat days one may s(*e a dozen or twenty peasants, palki bearers, 
dhoboes, or such like in front of the soorcos shop in a cii’cle, each iiian sitting 
on his heels in what may be called the national attitude. The* sooree goes 
round wntli an earthen kulsi of liquor under his left arm, a two or tliree chittack 
measure in his right hand, and as he passes round he pours down the throat 
of each of his customers the small measuie full of spirits, the Hon. 

Member pretend to say that it would be rh:bt to allow that spirit vendor to 
pour down tliose innocent throats tweW Hcera of vomtnj spirifn / Oii a rot;ent 
occasion, when a somewhat similar question was before tlie liouso of Commons, 
an Hon. Member laid it down as an indisputable princiide that every man 
has a natural right to as much liquor as he can carry and more. I acccipt the 
criterion. Judged by it, our Bill infringes no natural right. The Hon. 
Mover of the amendment will himself admit that one seer of country sjiirits 
is as much as any of his clients can carry — and more. Ihe inference under 
such circumstances necessarily arises that the rules provided for the retail sale 
of country spirits should bo such as are laid down for a sale under a license 
to drink on the premises, and must be different from those which would be 
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applicable to such places as the Great Eastern Hotel, Bissonath Law and 
Company, and similar places for the sale of imported liquors. To say that a& 
invidious distinction has been made because different rules are provided for a 
totally different state of circumstances arg'ucs, I venture to submit, a very warped 
judgment. It has been said that in reading a man finds in a book exactly 
what his mind brings to its perusal, and probably the same is true of a 
Bill. 

Th(? invidious distinction which the Hon. Mover of the amendment finds 
in the rules laid down in this Bill therefore is only the objective presentiment 
of the invidious distinction which already exists subjectively in his own mind. 
Having passed through its focus, the external image is necessarily an inverted 
reproduction of the original. I trust, Sir, the Council will lend no countenance 
to this morbid sensitivenoss, this perverted ingenuity — the curse of Young 
Bengal, whoso main support is derived from the perpetual discovering of 
“invidious distinction.” 

The IIon’iile Mahomed Yhsiif said that in this instance ho was unable to 
support the amendment, although his reasons were not exactly the same with those 
which had just been given to the Council. Ho based his opinion on what had 
passed in the Select Committee, of which he was a member. It was true that no 
allusion was made in tlu' statement of objects and reasons accompanying the 
Bill to the point now under (;onsideration. But that was for obvious reasons, 
for this point was mooted for (consideration subsequently. After the Bill had 
been referred to the Select Committee, a question was raised whether the 
power which the Board of Revenue possessed under section 15 of the Act of 
increasing and decreasing the (piantities specified under that section should 
be continued in the same form in which it stood under the section. He had 
suggested to the Select Committees that the Board should only have the 
pow('r of increiasing the (juantities, because otln'rwise great uncertainty 
would prevail ; whereas if the power givem to the Board were only ono-sided, 
that is to say, if the Board were oidy to be entrusted with the power of 
increasing certain quaiititi(^s specified in the Act, the pul)lic would have some* 
tiling in the Act by which they could guide themselves. He took an instance 
and sujiposed that if four seers of tari were s])ecifi('d in the section and tlie 
Board devsired to raise the quantity under the power reserved to thorn from four 
to six seers, a person who was in jiossession of only four seers was sure against a 
cTiminal ])rosecuti()n in consequence of the provisions of the Act itself ; but 
if he were to have live seers of tari in his possession, he would still be protected by 
tlie rules of the Board, although he had g*(uie beyond the quantity specified in 
the Act. And thus tlu're would be no criminal prosecution until the limit of 
six secTS was exceeded. 

Therefore, in order to be on the safe side, a person bad only to limit 
bimself to the quantity specified in the Act, and he was more than sure 
against a criminal prosecution, which he could not be if the Board possessed 
The double-sided powx'r of both increasing and decreasing the quantities specified 
in the section. By his suggestion, therefore, the result was that if a person 
conformed to the law he was safe. But by the language of the law as it stood, 
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a person was not sure even if he conformed to tlie law. The suggestion had 
therefore been adc})ted by the Select Committee. 

But at the same time he had thought it proper in the Select Committee 
that the qua>itity specified in the section should be revised, and lie was of 
that opinion because tlie different laws on this subject all specified 
lesser quantities than that which w'us stated in the Bengal Excise Act. In the 
Imperial Council’s Act of 1881, the quantities speciiied were for foreign fer- 
mented liquors 12 bottles, and for country spirits one seer. It ajqicared to him 
that the quantities s[)ecified in the J>engal Excise Act miglit as well be altered 
and revised as proposed by tlie lion. Mover of the Bill. 

The IloN. Mu. Macaulay said that lu^ was not aware, till ho entered the 
Council Cliamber, tliat it was intended that the discussion on tlu' amendments 
on the pajier sliould proceed that day. lie was under the inqin'ssion that it 
would b(’ post{)on('d on technical grounds unlil tlic nc.\t meeting of tiio Council. 
Any difficulty, however, which h(5 might thus exjicriiMice was nanoved by the 
copiousness of tlie opportunities fir reply which tlie sjioech of his hon. friend, 
the mover of the anicndinent, had afl'^wdiMl, by the number of the false issues 
he had raiscai and tlu' iniinb(T ol tin* irreh'vant considerations to which he liad 
appealed, llis hou friend had fallen into a remarkable series of (Trors — 
errors of fad and ('rrors of jirinclph'. Tbc loriiH'r bad biam cliidly exhibited 
in his treatment (jf the history of tlu* question, lie had discovered an incon- 
sistency bctw(Mi the action of tin* Legislature in 187S and tlu* action wliicli it wnis 
proposed to lake now, because tlu* law of 1878 fixed tlu* n'taii limit lor country 
spirits at 12 ({uart bottli's, whereas it was now proposed to lix it atone seer. But 
in truth there was no inconsistency at all ; for the simple reason tliat the limit 
fixed in 1878 was intended as a maximum, wliile the limit now projiosed was 
intended as a iiiinimum. I'lieliinii fixed in tlie Act (d IS7S was in fact 
never reaclu'd. Ih'fore that Act was jiasst'd, the retail rate was everywhere one 
seer. As soon as the Act was jri.ss(*d the Board of Uevenne, nndc'r their order 
of Gth April 1878, raised it in most districts to six (piart bottlc.s, hut in certain 
districts or ])arts of di.slricts, chidly on the frontier, tlu; old limit of one .se(;r 
was maintained bi'canse it was consid(*red necessarv. Iliere was certainly 
no competition in tlieso districts lictwccn country and nnporti'd sjnrits. H(; 
found from the returns that there was only one retail liceriso for tlu; sale of 
imported liquors in I’ooree, four in Julpigeree, two in Mozulferporo, four in 
Durbhunga, four in Cliumparun and so on. He had not heard any attonijit to 
shew that this limit was other tlian a proper one for the districts in whicli 
it was in force. But there was liigh legal authority for thinking that the ruh; 
under which it was maintained was not in accordance with the law as strictly 
interpreted. The obvious course therefore was to fix it as the minimum, leaving 
the Board to raise it where this course might be desirable. T\ig limit b(;ing 
permissive, the Board would certainly not introduce it where it had hitherto 
been found unsuitable, and accordingly the picture of repression wliich the 
Hon. Member had drawn was one which would exist only in his own 
imagination and in the archives of this Council. The position would 
remain precisely as it was at present. The answer, therefore, to this 



64 


Amendment of the Excise Acf. 


[Dee. 28, 


part of the ITon, Gentleman’s argument was, first, that we must lay 
down some minimum if we wished to act legally ; second, that one seer 
had been found to be the proper limit for certain districts, and must 
therefore be taken as tlie minimum ; third, that the existing limits 
would not be interfered with in these districts or in any other district. The 
Hon. Gentleman had also made several mistakes of principle, of wliich one 
had been fully disposed of by his bon. friend Mr. Allen. It was impossible 
to pretend to make uniform rules for liquors which differed in the customs 
of trade, in the habits of c.onsumers, in the conditions of manufacture, of 
custody, of sale, of transport ; in fact in practically every cliaracteristic except 
the single common property of intoxicating elTect. He need say nothing 
further on this point. I'liero was, however, another error of his hon. 
friend which seemed to him very nunarkablc. They had been told that unless 
the retail limit was reduced for imported liquors there would be an invidious 
distinction in their favour, that tlicy would l»e protected, and that a premium 
would bo hold out to them. lie liad never before heard that we protected an 
article, and lield out a premium to it, by taxing it. The whole argument of his 
hon. friend on this point rested upon the theory that articles can be pur- 
chased more chea])ly by rc'tail than by wholesale. His hon. friend assumed 
that if the limit of 12 quart bottles for imported liquors wore reduced the 
price would bo increased. He here missed the rationale of the difFerence 
between retail licenses and wdiolosale licenses. The wholesale vendor was 
supposed to sell only to vimdors, wdio would again sell to consumers. As a 
matter of fact it would be imposj-iblc to fix any limit which would secure that 
every wholesale lic.onse covered oidy wholesale transactions, and every retail 
purchase was covered by a retail lictense. Individuals would purchase large 
quantities for their personal consum])tion, but if wo (’Jideavoured to raise 
the retail limit so as to include them, w^e should be compelling wholesale 
vendors to take out retail li(H)nses to cover still more numerous genuine 
wholesale transactions. The Hon. Gentleman had overlooked the simple fact 
that all liquor jmrehased by retail Jiays two licensevS, and is consequently more 
costly than licjuor purchased by wholesale The efibet therefore of reducing 
the limit for Eurojican li(piors from 12 quart bottles to say (>, would be to make 
all liquor purchased in quantities varying from 7 to 12 quart bottles cheaper 
than it now was. In fact, if wo did not go so low as to harass retail vendors, 
so as to com])el them to take out wholesale licimses as well, the nearer we went 
to general wholesale the cheaper we should make the liquor. The proposal of 
the lion. Member would have precisely the opjiosite efibet to that which he 
contemplated. His whole argument in support of the amendment appeared to 
rest on no ground of fact, principle or economy. 

The Hon. Mr. Dampier said the Hon. Mover of the amendment made 
some remarks to which ho should, as a Member of the Board of Revenue and 
particularly with reference to the personal allusion to himself as connected with 
the passing of the former Bill, be expected to give an answer. The Hon. 
Member wished to know why in the last Act the maximum quantity for the 
retail sale of country spirits was altered. Mk. Dampier had no recollection 
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himself of having taken a part in any of the discussions on that point, and 
having just looked through the proceedings of the Council, he found that in 
1878 lie took charge of the liill, after it had been reported upon by the Select 
Committee, with the view of carrying it formally throiigli tho Council, except 
in regard to two points ; one of them being on the question of tho inspection 
of druggists’ shops, and the otlier prohibiting tho institution of suits in the 
Small Cause Cemrtfor litjuor drank in hotels on the model of the English “ Tip- 
pling Act” lie did not take ymrt in any other question in connection with the 
passing of the Excise Act of 1878, and he was, therefore, not able to give any 
answer to the question why the maximum retail (|uantity of country liquor 
was altered. 

The IloN. Mr. Reynolds said he thought suflicient reasons for this sec* 
tion had been given in the report of the S(‘l(‘ct Coimnittee, and in tho speech 
of the lion. Member opposite (Mr. Macaulay), but he might jierhnjis bo 
allowed to add a few remaiks on the subject. Tho effect of tho amendment 
would bo to raise tbe limit botli of country spirits and of imported liquors 
equally to twelve seers, that being the minimum quantity from wliich no reduc- 
tion would be allowed. The lion. Member opposit(‘ (Mr. Macaulay) had ex- 
plained the practical reasons which cxist('d against the amendment, becau^'C tho 
limit of one seer was and still continued the limit in sevcaal districts as regards 
country spirits. When the Rill in its original form came before tlie Select 
Committee, Mr, Reynolhs understood, and lie believed all th(‘ Mornbers of tho 
Select Committee understood, that the ])rinciplo that tlie Board should have 
power only in the direction of raising the limit had been definitely accepted. 
If that principle was accejited there was no doubt that the quantity specified 
in the section must be the minimum quantity practically in use. He found 
on consulting the Board of Revenue that tlm quantity of one seer w^as 
actually the limit in certain districts, and that there wer(‘ practical reasons why 
that limit should not be raised. 'J'hat was the reason why the Bill reduced 
the quantity of country spirits from two gallons to on(‘ .seer. But then it was 
said, why not reduce the limit for tbe sale of imjiorted liijuora to the same 
minimum? Tho simple reason was that, for imported liquors, there was no 
object in making any ebango. The quantity of two gallons liad always been 
the rule, and there was no reason for altiuing it. As for what was said to 
be the invidious distinction made between one kind of liquor and another, 
it was not as if this principle was new to legislation The Nortliern India 
Excise Act of 1881, whicli had been held up as a model to tho Council, as did 
the previous Act of 1871, made tbe same distinction. So tliat the change 
was not proposed to be made by tlie Bill, but by the amendment of his bon. 
friend, and Mr. Reynolds must decidedly object to it. 

Tbe IloN. KuisroDAB Pal said in reply that be thanked tho lion. 
Members who had spoken for vouchsafing to him some of the information which 
he had asked for, but he must confess that he had not yet received full informa- 
tion. The Hon. Member on the left (Mr. Dampior) bad explained why he 
was unable to give the Council tbe reasons wliich led the Legislature to raise the 
old limit of one seer to twelve quart bottles by tbe Act of 1878. 
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[The IIoN. Mr. Macaulay explained that tlie limit given in the Act 
was a maximum ; the intention was to give the Board power to reduce the 
limit as circumstances required.] 

The Hon. Kkibtodas Pal continued — Whatever the intention was it 
was not expressed in tlie Act, and according to a well known legal maxim the 
intention of the Legislature could only be gathered from the context of the 
law ; and here the law was very clear tliMt the limit for the retail sale of 
country spirits was fixed at twelve seers. But ho would not quarrel about 
this point. ILj had already said that the noTi-f>lhci:i] meriibers of the Council 
would bo exceedingly obligc'd if, when Bills were laid before the Council, they 
wore put in jHJSscjhsion of all the information which might help them in studying 
those Bills. Up to this moment they did not know the reasons which had 
rendered tlie alteration of the law necessary, for if he had known the reasons 
he might not have put forward the amendment, or urged it in the way he 
had done. 

With reference to what fell from the Hon. Member opposite (Mr. Allen), 
he had been pleased to r(‘ad him a homily for wdiicli Baloq Kuistodas Pal 
felt thankful to him. His hon. friend said that equality was not always 
equity, and that imj)orted and country spirits could not alwa}'s be placed on 
the same footing. Badoo Kjcistodas Pal fully admitted that the consumption of 
imported and country liquor by the natives of the country would have differ- 
ent eflects, and it was because ho w'as inclined to think that the provision in 
this Bill miglvt tend to encourage the consumption of ini])orted liquor, which 
he considered would bo more injurious tlian th(‘ use of country li(jUor, that he 
was of opinion that factitious encouragement should not i)C ofTen'd to the 
former. Ills hon. friend described at some huigth the circumstances 
which led to dilTerent action on this question. He took the enlightened 
“ Baboo” as he (tailed the educated native, at one ('iid of tlu' social ladder, and 
the rustic cultivator at the other end, and said that the (‘nliglitemM Baboo 
drank imported spirits and th(‘ rustic labourer imbib(*d country liquor. Badoo 
Kiustouas Pal could not say bow far his friend’s experience ('xtended, but as a 
native of the country, ho could say that his countrymen in the niofussil did 
not very largely consume im])or1ed spirits. Jn Calcutta it might be different ; 
but ho was told oidy the other day by no less than five Deputy Collectors tliat 
the consumption of country liquor was extending among educated and wealthy 
natives in the mofiissil. 

Nothing could bo more disastrous to the health and morals of the people 
than the spread of a taste for deleterious inqmrted liquor, })articularly among 
the rural population. He wais disposed to tliink that the use of country liquor 
was much lesft harmful than that of imported spirits ; but he was not prepared 
to admit that the enlightened “Jlaboos” in the niofussil consumed only imported 
spirits. And if they did, wdiat did the argument lead to ? It meant that 
tlie Council should encourage the consumption of the more harmful article by 
lowering the retail sale of the less harmful ! 

Ho was of opinion that the Government should discourage as much as 
possible the consumption of intoxicating spirits by the people of this country, 
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but if a line was to be drawn, it ought to be drawn in favour of that which was 
leas injurious. Some of tlieir greatest and wealtliiest men had died victims to 
drink craving, and the manifest duty of Government was therefore to discour- 
age it as much as possible. 

Then he was told that the custom amongst the people here was to drink 
on the premises or in tlie shop, and therefore the limit of one bottle would not 
be inconvenient to them. But he rather believed that if one man drank at tiie 
premises of the vendor, 10 or 20 drank at home; therefore ho did not think 
that the custom alluded to ought to govern the lowering of the ([uantity for 
retail sale, llis hon. friend had presented to them a glowing })icture of 20 or 
30 rustic people gathered together on the premises of a liquor vendor, who 
went round with a pot of liquor in his hands pouring country liquor down the 
throats of those innocent men, and asked tin' Council to imagine what would 
be the result if the limit lor retail sale was raised to twidve bottles. But 
Baboo Kristodas Pal would ask whether the mis(‘hievous etleots which his 
hon. friend depicted would he les.scned or decrea.sed if the liquor viMidor were 
to pour deleterious imported spirits down the tliroats of these innocent 
men y 

He raised the (jue.stion between inqKH'ted and country spirits not from 
“ morbid scmsitiveiK ss'" or perverted iimcnuity,’’ hut from a desire to diMcourag(‘ 
as much as j»ossi])lo the consumption of imported liquor which he considered was 
more injurious tlian otluTwise. Hi; alluded to tin* had and nasty Ihulha Buiiar 
stuff, which was sold in native shops und(‘r the name of imported s])irits — not 
what European gentlemen generally drank. 

Then his lion, friend on the other side (Mr. Macaulay) had made a 
very important revelation. He said that the statement of facts and tiie enunci- 
ation of prineiidc madi* by B.\noo Kristodas Pal were (‘(jiiall)' wrong, 
and in correcting his iiii.stak(5 the hon. gentleman said fliat the limit of 
twelve bottles laid down in 187S was in practice? never ohserveal ; that it was 
six seers in Dacca and other places, and one seer in oth(?r.s ; and tliat tin? Board 
had fixed the limit with reference to the circumstances of ea(?h ])lace. So legis- 
lation was one thing and ex(*cutivo action anotluT. There was also another 
argument put forward by the Hon. Member which Baboo Kristooas Pal 
did not clearly understand. Did ho mean that the minimum limit would not 
materially affect the consumption of country liquor, because the retail vendor 
generally held two licenses, tliat w^as to suy, one for retail sale and anotlier for 
wholesale ? As far as Baboo Kkisjodas Pal was aware that was not the fact. 
As for the economic argument advanced by tin? Hon. Gentlemen, viz. 
that the distinction made in the retail sale of imported and country licjuor 
would not bo attendc'd wdth protectionism, Babo(» Krisiodas I^al could 
only say that he did not appreciate the force of this argument. Ho 
thought it was obvious that if there were two similar articles for sale, and 
if the tariff encouraged the sale of the one to the jirejudico of the other, tho 
result would necessarily be the protection of the favoured article. 

Holding this view, he thought it was undesirablo that any distinction 
should be made between the sale of country and imported spirite. 
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The amendment was then put to the vote and negatived on the following 
division : — 

Ayes 2. Noes 9. 

The Hon. Blmdeb Mookerjee. The Hon. Harbuns Sahai. 

The lion. Kristodas Pal. The Hon. Mahomed Yusuf. 

The Hon. Mr. Caithness. 

The Hon. Mr. Allen. 

Colonel the Hon. S. T. Trev'or. 

The Hon. Mr. Macaulay. 

The Hon. Mr. Reynolds. 

The Hon. Mr. Harnpier. 

The Hon. the President. 

ROAD TRAMWAYS. 

Colonel the Hon. S. T. Tkevok, in moving for leave to introduce a 
Bill to authorize tlio making, and to regulate the working of, tramways in 
Bengal, said : — 

“ Sir, — I rise to move for l(‘avc to bring in a Bill to authorize the making 
and to regulate the working of roiid tramways in Bengal. It is fortunate for mo, 
Sir, that in the speech with wliich you opened this session of the Council you 
(‘xplained so fully tlu^ circumstances which had led to the necessity for intro- 
ducing tliis Bill ; otherwise, in my inexjierience of the legislative work of this 
Council, I should have felt — as indeed I still feel — great anxiety and difliJence 
as to my ability to bo an adequate exponent of the measure. The way has 
now, however, been so far cleared before me that this Council has already been 
made aware of the reasons which render legislation on this subject ne(^ossary, 
and in the few su|3plGmcntary remarks I have to miike, I need only tresspass 
on the patience of Hon. Members at very short hmgth. 

The only Act on the subject of tramways in force in Bengal is Act I of 
1 S80 of this Council. It applies only to Cahmtta and its suburbs, and under 
its operation this city has been provided with the net-work of tramways with 
which Hon. ]\I embers are all familiar, I fear I shall be not far wrong in 
saying that one effect of that familiarity has beim to implant in the minds 
of many i)eople, and, jierhaps, even of some Hon. Members liere present, 
a lurking belief that the tramways are not altogetlier an uhmixed good. For 
my own part I must confess that whenever 1 have had occasion — and that not 
seldom — to locjk somewhat ruefully at the havoc played with the wheels and 
tyres of my carriage, I have felt disposed to bless tramways with only a very 
faint blessing. But these are sublunary considerations which I trust Hon. 
Members will banish from their minds in considering the Bill which I am 
asking leave to introduce. Everything has another side, and it will be my 
endeavour, to the best of my ability, to present the other side of the tramway 
question to your consideration. 

Tlio first and, perhaps, the most important feature of that other side is 
the financial success which so generally attends well-managed schemes of 
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tramway. Indeed, 1 believe the best antidote to the grievance I have just 
alluded to about damaged wheels and tyres 'would be the possession of some 
shares in the Tramway Coiii{)any 'wdiich might happen to be the cause of 
offence. At least I judge so from my experience on what used to bo called 
the Darjeeling Tramway. If ever you saw any passenger cheerfully or 
stoically enduring all the incidental discomforts oi a ride on that tram, while 
every one else w'as giving vent to the fiercest grumbling, you might be sure 
he was a shareholder whoso equanimity was due to the recollection of the 
premium at 'wdiich liis shares were ((uoted. 

The published report of the Calcutta Tramways Company for 1881, which 
I have here, shows that the dividends of tliat y(*ar wTro an average of 7| per 
cent., and I believe I am jiistitied in saying that the current years working 
j)roraises to show not less favourable results. And this is only the second year 
of working. Moreover tlio tramway is entirely a private enterprise, witli- 
out any guarantee or subsidy fniin Government; not only so, but it pays a 
rent to the Cor]) 0 ] ation of Iks. 2,000 to Us. 3,000 per mile per annum for 
the use of tlic roadway occupied by it. 

Another h'ature of tlic tramway is the boon that it is to the jjoorer 
classt's of tlif' comniuiilty. Jii 1 ssi, the first year of working, wdien tlie lines 
were only partially (U)mj)lete(l, the number of passengers carried was 3,2C7,5oli. 
In the present or second }car of working, the numher of |)assongers has 
increased to 5,01 1,874, or v('ry nearly si> millions, and the receipts from those 
amounted to about ij, lakhs ot riqua's. 'riu' number of jrassengers ni'xt year, 
(‘stimaled by the tratllc of the pr('^ent time', will be CJ millions. OOio average 
distance* a ])asscnger is carried i> 1] mile, and the average faro received from 
('acb passenger is tivi* jiiee, of wliicli, roughly spt'akiiig, about four pice covers 
tli(* gross ex])cii(liture of the tramway, ami one j)ice remains as net profit. 
Hon. Members liav(' no doubt occasionally bad their attention drawn to 
that remarkable Ncliich*, a third class h'rcft gliarry. The autborizcHl fare 
payable for the use of one is three annas for the tirst mile and two annas for 
each suc(*('e(Ung inll(!. Tlnaa fore, if four j>eo})le club together to charter one, 
as they often do, eadi of them would hav(‘ l(» ])ay five j)ico, or the same fare 
for which ho could perform a similar journey in a tram car. I have never under- 
gone the ex])ori(*iice of a joinl-'-tock journey of this sort in a tldrd class licca^ 
but I have no lu-sitatioii in saying that J would go in a tram-car by preference 
if 1 had the choice. 

Not only is tlic tramway a])])rcciated as a boon by natives, but it is 
largely patroni/a*d also b} * Kuropeuns ; and cxpericaice has proved one rather 
interesting fact, which is tliat Uurojxains show us much disinclination to waste 
a jnee as natives do. Wlieii tiie tramway was first started, the seats were 
arran^’-ed in two classes, those in front being made more comfortable with 
cushions, and charged at a higher rate, boon, however, it was found that very 
few people patronised these first class seats, and that Europeans as well as 
natives all went to the second class. The result was an inconvenient one, for 
the tram-cars bad to run too licavy behind and too light in front, and the 
experiment was abandoned. Now there is only one clasa. 
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If, then, the establishment of tramways is appreciated as a boon by natives 
and the poorer classes i^^enerally, and if it is found that they can be constructed 
and worked as profitably here, in India, as in other parts of the world, it will 
also be found that India, with its huge jiopulations, affords a large field for 
their development. That development will, I believe, take the form not only 
of a multiplication of projects, but also of an adaptation of the mechanical 
nature of this means of conv^cyance to the peculiar circumstances and wants of 
this country. In Calcutta the tramway is contrived after European models, 
but already, 1 think, wo can see differences which not only tlie climate, but the 
habits of the natives of this country render inevitable. If this is the case in 
Calcutta, where the community, the streets, the character of the traffic, are 
all in a groat mcasurti Europeanised, and where there is a puldic opinion always 
ready to criticises faults, how mucli greater will be the departure from precon- 
ceived models when tramways aro constructed in towns or rural tracts in the 
mofussil, where roads may be narrow and unmetalled, and where public 
opinion is not wont to express itself very frequently or forcibly. 

Where money is to be made, and where tlio wants of the poorer classes 
of the native community are recognized and appreciated, we may bo sure that 
schemes will be set afloat by native spec.ulators to su])ply those wants in their 
own humbler fashion, but still in imitation of the more Hu])stantial Euroj)eau 
prototypes. We may already see on the llooglily many little steamers plying 
with their decks cov(‘r(Ml with sectliiiig crowds of native passengers, and 
managed in a jiriniitivo fashion tliat would bo pronounced to be absolutely and 
hopelessly impossible by the Captain of a Peninsular and Oriental or Jh’itish 
India Steamer. Yet tliese tilings pay, and no doubt give great satisfaction to 
the classes who patronise them. So it requires no pro])hetic vision to foresee 
that, as time goes on, wo may liave combinations staited wlujrever tliere 
is a prosjiect of jirofit, for the cstahlishniciit of cheap comniunications by 
means of iricxjiensive tramways adajded to the wants of tJic people 
of this country. No one can tell liow different they may be from our 
present ideas of what a workmanlike and wx'll-managed tramway slioulJ 
be. For all 1 can tell, there may be as iniieli dilfenuice between a London or 
a Calcutta tramcar and the future tram-ear of indigenous development, as there 
is between a Piekford’s van and a. bullock gharry, or between a London omnibus 
and a third class ticca. Of course, speaking as an Engineer, I may say that 
true economy and success aro inseparable from solidity of construction and 
efficiency of managenu'nt as we conceive them to bo. The process of evolu- 
tion witii us, tliorefore, is always in the direction of additional strength and 
solidity. But there is nothing mort‘ absolutely certain than that there are ways 
of managing and doing things in India very different from any that are 
dreamed of in our philosophy. 

I trust Hon. Miaiibers will not imagine from the remarks I have made 
that a now era is to bo at once opened in the matter of clieap communication 
by anything that is contained in the Bill wliich I am asking leave to introduce. 
That 13ill is merely intended to convey legal powers to Municipalities and other 
local authorities to promote the construction and working of tramways in their 
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respective jurisdictions. All I wish to indicate by niy remarks is, that there 
may be many ways in which the powers thus granted may hereafter fructify ; 
and that it is advisable to bear this in mind in framing the wording of tlu^ Act, 
so as not to limit its applicability too closely to any particular form of tramway 
that has hitherto been present to our minds. 

I need not detain the Council by describing the structure or provisions of 
the Bill in detail, as that will be better done when t!ie Bill is in the bunds of 
Hon. Members. 

I now beg to move for leave to introduce the Bill. 

The motion was put and agreed to. 

The Council was adjourned to Saturday the (ith January 1S83. 
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